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Monetary Retorm The action of the two leading political parties on 
Retarded. the subject of monetary reform was exceedingly 
; disappointing. It was perhaps the only logical 
sequence of the methods employed by the chief agencies which assumed 
charge ofthe reform. Soineffective have the results been that the demo- 
crats definitely disapproved the plan proposed, and the republicans, who 
had assumed the credit for the developement of the plan, found their 
leaders unwilling to indorse it. The necessary inference is that the 
politcal leaders feared that the people would not approve the plan. Thus 
the unanimous approval of a non-partisan—or more correctly a bi-partisan 
—Monetary Commission went for naught; the indorsement bythe Ameri- 
can Bankers’ AsSociation was equally without influence; and the Na- 
tional Citizens’ League, by its work in favor of the plan, accomplished 
little so far as the results show. The important question is: What 
are the prospects for the future in the face of these adverse circumstances ? 
To whom can those who want reform look for the necessary impulse to- 
ward accomplishment? The question cannot be permitted to die out, 
even though action is unfortunately delayed. 
The Mistakes ‘The first important mistake was that the Monetary 
Made. Commission, created in May 1908, delayed re- 
ing a plan until January 1912; it apparently report- 
ported then only under compulsion ; it should have reported two years 
earlier. The outline of the plan, published by Mr. Aldrich in January 
1911 showed that his views were so faulty that he was forced to amend 
it; even when he brought out his revision in October of that year it 
was demonstrated that it was still too defective to warrant its enact- 
ment intolaw. Yet he was able by means of his great powers of per- 
suasion to induce the American Bankers’ Association to approve ‘it, 
which was in one sense the greatest of the several mistakes that have 
been made. Armed with this indorsement, given in November 1911, 
Mr. Aldrich was in position to persuade the Monetary Commission to 
give its unanimous approval after a few slight changes were made. 
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This unanimity is not to be given undue weight, because some of the 
members of the Commission did not really know enough about the plan 
to pass discriminative judgment upon it; they took the word of Mr. 
Aldrich, in part because it was backed by the Bankers’ Association. 
This was a third mistake. Equally important was the injudicious ap- 
proval given the plan by the National Citizens’ League, which seems 
also to have been influenced by Mr. Aldrich and the Bankers’ Associa- 
tion’s indorsement. 


Seen Ghaeteecer Ourreaders will recall that before the Bankers’ Con- 
Great Mistake. vention met in November we almost implored them 
to give a fair opportunity for discussion of the sub- 

ject; but the “‘ steam roller’’ process, Mr. Aldrich’s favored device, was 
in progress, and the convention made the most serious blunder. Inthe 
first place it indorsed a plan known to be opposed by many of its influ- 
ential members ; it placed the seal of approval upon provisions in the 
plan which had been shown to be defective. Thus the great organiza- 
tion, to which people were looking for discriminative action, was led to 
say to the people that this plan,in every particular,was the best,although 
themanagers of the convention were literallyafraid to permit open discus- 
sion of its merits. They deliberately ignored all criticisms voiced be- 
fore the convention met, and above all they ignored the circumstance 
that Mr. Aldrich’s record was one that did not in itself commend to the 
consideration of the people any measure fathered by him as being favor- 
able to the interests of the people. Every member of the Bankers’ As- 
sociation except the one solitary man who voted ‘‘ No’’ upon the ques- 
tion, has been placed in the position of indorsing the plan. 


To Regain the As we predicted, it has come to pass that by its tame 
Lost Prestige. submission to the dominance of a misguided or hyp- 

notized group of managers, the American Bankers’ 
Association bartered away its prestige. By forcing the indorsement 
through as was done, it assumed responsibility for a measure as to which 
the shrewd political leaders now say ‘‘ The people want none of that;’’ 
and they say sotruly. Thus the organization lost a great opportunity 
for influential work toward reform and once more placed itself in a posi- 
tion where the people regard it as unfriendly to their interests. If the 
rank and file of the members of the Association are satisfied with this 
position, we can only deplore their lack of public spirit and of pride in 
the standing of the organization. If, however, they are not satisfied, 
the opportunity still remains to take such action, at the convention in 
Detroit in September, to regain much of the prestige thus bartered away 
last November. It will require courage and careful work to do this; 
but the end to be achieved is of such enormous value to the Association 
and to the country, that it is well worth the effort, and we sincerely hope 
the effort will be made. Action cannot be postponed until the conven- 
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tion of 1913, for then it will be too late. It must be done this year if 
the Association is to have its influence in the work of reform. 


The Citizens’ Thesame may be said of the National Citizens’ League. 
League. Its managers must admit that they have clearly failed 

to impress the public at large of the preeminent worth 

of the Aldrich plan as it stands. The policy of systematically advocat- 
ing and defending it with all of the defects shown therein, should now 
be changed and a revised plan, morein harmony with the true interests 
of all the people, worked out and the agitation for its adoption pushed 
vigorously. The requisite transition from the former policy can be read- 
ily accomplished without materially affecting the usefulness of the organ- 
ization. This is the paramount duty of the League if it is to have any 
reason for further existence. The weakness of its influence was shown 
in the failure to head off the definite denunciation of the Aldrich plan 
by the democratic convention. Yetall is not lost, even if the democrats 
should, as now seems likely, win the next election and thus be in posi- 
tion to assume that their success meant popular approval of their attitude 


on the monetary and banking question. Gird up your loins, gentle- 
men, and prepare for rea/ work! 


The League’s Unquestionably the League has established valuable 
Equipment. machinery for active propaganda and the utilization 

of this machinery should be continued to shape public 
opinion upon practical lines. It would be most unwise to halt the work 
of the organization in each state; but the direction of the propaganda 
should be modified to adapt it to the changed conditions. The first need 
is to have the proposed reform more nearly in sympathy with the inter- 
ests of the people by a radical change in the plan for control of the cen- 
tral organ proposed. To give the people only five out of the forty-six 
directors of the central association proposed, is to ignore their interests. 
They are entitled to a much larger representation; it might even be 
said that they are entitled to a majority of the board, since they are to 
supply more than half the working capital, by the deposit of the Treas- 
ury balance with the Association. They will certainly not be satisfied 
with one-ninth, leaving the control actually with the banks, in the cir- 
cumstances. This is one of the crucial points. It would be a tactical 
blunder to continue advocatiing the proposed control, in face of known 
opposition sufficient to defeat the acceptance of the plan of reform as 
promulgated. Let us go at practically and not insist upon impossibilities. 


The Actua: !n view of the fact that the democratic party has un- 
Outlook. questionably a very reasonable expectation of winning 
the next election, it is well to prognosticate the possible 

chances for the reform under its dominance in national legislation. It 
is not at all beyond the range of possibility that the alignment of the 
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party, pursuant to the platform adopted at Baltimore, will bring about 
the adoption of a plan that will be a decided improvement upon present 
conditions, even if not completely satisfactory. The Newlands plan for 
example, which we published some months ago, would be a first step 
in the right direction, especially if it were amended in a few particulars. 
Not what we want, but probably all that we can get if the democrats 
are in control. The Newlands plan contemplates the organization of all 
the banks within each state into associations, the creation of a national 
*“ board ’’ of representatives of these associations, which board is to ob- 
serve and report to Congress what is needed for the proper regulation 
ef the business. Underlying this is the purpose of establishing uniform 
reserve requirements, and the basic principle is that the power of reg- 
ulation of all banking is in the Federal Government, because it deals 
with ‘‘ inter-state exchange’’ in so large a measure. Half a loaf is bet- 
ter than no bread; and moreover the Newlands plan if adopted will in- 
evitably lead to further improvement because the proposed board will 
demonstrate the needs; it will not stand in the way of further reform 
upon absolutely sound lines. 
3 


Seciete It was a most encouraging event to have the bank 
Examinations. examiners, both state and national, get together as 
they. did recently, and talk frankly about the need 

for improvements in the methods. When an intelligent grand jury de- 
nounces the national system, as was done after the rotten condition of 
the First National Bank of New Berlin, N. Y. was exposed by its failure, 
it would seem that action by Congress is over-due. Of what earthly use 
is the Committee on Banking and Currency of the House of Represent- 
atives, if they permit the continuance of a system which offers a prem- 
ium to defaulters in banks? The compensation which the law provides 
for examiners of country national banks is not only niggardly but crim- 
inally inadequate. No proper examination is possible under such con- 
ditions, and the continuance of these conditions is tantamount to giving 
a license to rob bank depositors and shareholders. The finding of the 
grand jury in the instance named should be published broadcast and 
put up to Congress and particularly the Banking and Currency Commit- 
tee continuously until the law is adequately amended. We note that 
Congress is anxious to adjourn soon, so as to let the members get home 
to look after their re-election. This is to them far more important than 
the public welfare: if there were a few determined men in the body 
they would see to it that adjournment does not take place until this 


legislation is had. 
SSS 


Superintendent Van Tuy] of the New York Bank 
of Shareholders. Department recently directed attention to the 

uselessness of the law imposing a double liability 
upon shareholders of banks, in case of failure. We have upon more 


Double Liability 
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than one occasion pointed out that many devices are successfully employ- 
ed to evade this liability, with the result that only the strictly honest 
shareholders pay the assessments, on the stock called for by the law in 
case of insolvency. Superintendent Van Tuy] illustrated the conditions 
by an example where only $40,000 was actually obtained under the law, 
in a case where $2,000,000 was due. The purpose of the law, which in 
some states is enacted pursuant to constitutional requirements, is so 
eminently just, that its practical nullification is discreditable. Actual 
owners of bank stock can by transferring the shares to ‘‘ dummies’’ who 
are notoriously unable to meet an assessment, clear themselves of all 
responsibility while reaping all the benefits of ownership. Thus the 
trusting public are deceived and the statutes substantially legalize a 
system by which bank depositors may be mulcted with impunity. Mr. 
Van Tuy] believes that the law in New York should be repealed as use- 
less ; but it would require a constitutional amendment to permit the re- 
peal, since the organic law imposes the double liability. Would it not be 
better to devise ways and means to enforce it, by ignoring dummy trans- 
fers and other methods of evasion? It seems entirely practicable for 
the State to do something on these lines. 


[Owectere’ Comptroller of the Currency Murray is going right 
Examinations. ahead with his improvement of bank regulation with- 
out the help of Congress. He has formulated a pro- 
cedure for the examination of banks by their directors, which he has 
suggested for adoption, since he is not in position to enforce the program. 
It is worthy of special notice that in general the banks have shown a 
highly commendable spirit in meeting the Comptroller’s views. The 
procedure was formulated after examining copies of reports of semi-annu- 
al directors’ examinations which he had asked the banks to furnish him, 
and received from a// but one. Among the eleven heads under which 
the examinations are to be conducted, special’ stress is laid upon the 
scrutiny of ‘* cash items’’, under which so many questionable assets often 
appear; of notes discounted particularly as to detects, overdue paper 
and loans exceeding the 10 per cent rule; of overdrafts and their char- 
acter; of the profit and loss accounts. The success of the plan to have 
the directors of banks co-operate more extensively with the Comptroller 
in assuring better supervision, is one of the most satisfactory events in 
recent banking history. It is not only creditable to the Comptroller, 
but it gives us further evidence that the bankers are as a whole desir- 
ous of doing their business under the best methods devisable to assure 
depositors and stockholders of their solvency. 
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Trust Company The legislature of New York has amended the law 
Reserves. governing reserves to be held by trust companies 

- located outside of the cities of the first class, so as 

to reduce the proportion of cash required to be held to 30 per cent. in- 
stead of 50 per cent. of the sum; in effect this means that they need now 
hold only 3 per cent. of the deposits which are subject to reserve in 
actual cash; the total requirement being 10 per cent. The New York 
banking law has in general been highly commended to other states, as 
an example for them to follow; inthis particular, however, an exception 
must be made. This amendment is clearly reactionary and contrary to 
the equitable proposition that like business should be regulated by like 
laws. National Banks in these lesser cities and towns must hold 6 per 
cent. of their deposits in cash; the state banks are also required to hold 6 
per cent. and the law as it stood heretofore, placed the trust companies 
on the 5 per cent. footing after allowing the companies to deduct all de- 
posits not payable ondemand. Under the new law a trust company can 
employ 97 per cent. of its means in earning, whereas a state bank can 
use only 94 percent. This is entirely independent of the question of the 
sufficiency of a 3 per cent. ratio as general security for depositors’ calls. 
Some people may think a difference of 2 points inconsequential; but at 
times it is a very substantial margin of safety. The reduction strikes us 
an ill-advised one; fortunately it is not compulsory and many con- 
servative companies will not avail themselves of the permission to lower 


their cash reserves. 
—— 


Uniform Bond-Securea A novel proposition, that has received com- 
Notes. mendation from some of our contempora- 
ries,comes from J]. E. Herndon: to issue na- 

tional bank notes without the names of the banks engraved thereon ; in 
other words eliminate all distinguishing marks so that the notes would be 
exactly the same. This would make the notes Government certificates 
of deposit secured by bonds, and in no sense the obligations of the banks. 
We dissent from this because the trend of all true currency reform is 
away from bond-secured and Government notes. The currency of the 
United States of the future is to be in large part, if not entirely, based 
on credit and issued by one or more banks ; the proposition would fasten 
the present irrational system more firmly upon us, and would create 
more obstacles to reform. So long as we continue to use the bond-se- 
cured notes, the names of the banks should continue to appear thereon, 
partly because most of them want it, partly because it is the only means 
for keeping accurate account of each bank’s liability. The sole argu- 
ment for the new scheme is that engraving expense would be saved; 
this can just as well be done by “‘ surface-printing’’ the names of the 
banks on the notes. The scheme further proposes (a) to make the notes 
legal tender, which is a heresy that requires no argument to read it 
out of court ; (b) to permit state banks and trust companies to obtain 
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such notes on deposit of bonds, which is equally heretical. While it is 
desirable to simplify the system if it is to be retained, the salient fact is 
that its discontinuance has been decreed ; its days are numbered. 


Investment Bankers After the Executive Council of the American 
Organize. Bankers Association declined to consider the 
plan of having a section for investment bank- 
ers, the latter wisely determined to organize an association for them- 
selves, which is to take shape early in August. Such an association of 
the men who are serving as the chief distributors of securities to the in- 
vesting public cannot fail to be useful to all interests, if founded and 
conducted upon correct principles. By means of such an organization, 
in which the mutual interests will no doubt be served, they can much 
more efficiently serve the public, by eliminating those vicious schemes 
for seducing people with savings to invest, which have so extensively 
infestedthe country. We predict for such an organization a great future 
for usefulness and power for good in the country, and congratulate the 
investment bankers upon their enterprise in getting together. In the 
formation of the association there may develop some differences of 
opinion, but these should be readily adjusted, to provide a harmonious 
launching of the new body. 


BANKING LAW. 


A New Feature. [nthis issue of the JOURNAL foot notes will be found 

appended to some of the decisions, referring to the 
sections of the BANKING LAw JOURNAL Digest, where similar decisions 
can be found. 

The Digest, as has been explained before in these columns, contains 
the digests of some twenty-five hundred decisions, which have appeared 
in the Journal from January, 1900, to June, 1912. These cases are 
systematically arranged, and grouped under five hundred and eight 
section headings. The foot note references are intended to indicate the 
sections of digest where all other decisions upon the point involved which 
have been published in the past twelve and a half years, may be found. 

To illustrate, on page 671, is the case of Stockert v. Dry Dock Sav- 
ings Inst., bringing up a question as to the rights of different parties 
in a savings bank trust deposit. At the bottom of the page is a refer- 
ence to section 176 of the Digest, where digests of twenty eight decisions 
involving trust deposits are given. And on page 681 the case of State 
Bank of Halstad v. Bilstad, a decision of the Supreme Court of Iowa on 
the negotiability of a note as affected by the time of payment, refers to 
section 306 of the Digest. Section 306 embraces digests of twenty-six 
cases wherein the negotiability of an instrument has been questioned on 
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the ground that there was uncertainty as to time of payment. In sev- 
enteen of these cases the clauses objected to were held not to effect the 
negotiability of the instrument. In nine instances the instruments were 
held non negotiable because of uncertainty as to time of payment. 

It can be seen readily that a general idea of the law on-a question 
may be had by means of the Digest. And the investigation may be car- 
ried further by referring directly to the issues of the BANKING LAw 
JouRNAL, wherein the decisions are given in full. This feature of refer- 
ring from the decisions, published in the JoURNAL, to the Digest will 
be continued in future issues of the JouRNAL. The Digest, it may be 
added, will be ready for delivery in a very short time. 


Trust Deposits. Just so long as savings banks continue to receive 

deposits in the name of one individual in trust for 
another, will the courts continue to be called upon to determine ques- 
tions of title to such deposits. 

The most recent case of this kind is Stockert v. Dry Dock Savings 
Institution, decided by the New York Supreme Court on July 5, 1912. 
The opinion of the court is published in this number, beginning at page 
671. 

Two deposits in different banks were involved. The deposits were 
made in the name of “‘ Letitia Riley, in trust for Sarah E. Stockert, 
niece.’’ At the time of the starting of this litigation Letitia Riley, the 
depositor was dead. The two accounts were claimed by the executrices 
of the depositor’s will and by the niece, named as beneficiary. 

It has been held many times that the mere form of a trust deposit is 
not sufficient to conclusively establish an irrevocable trust in favor of 
the person named as beneficiary. And so in this instance it was neces- 
sary to inquire into the facts surrounding the deposit in order to deter- 
mine the rights of the different claimants. 

It appeared that the accounts originally stood in the individual name 
of the decedent. On October 27, 1909, they were transferred by direc- 
tion of decedent to the name of the decedent in trust for her niece and 
at about that time the pass books were delivered tothe niece. But, later, 
on May 8, 1911, the decedent wrote to her niece stating that she wanted 
the two pass books and directing the niece to mail them to one of the 
decedent’s neighbors. The decedent told her neighbor that the pass 
books were coming and directed her to hold them until she could call 
for them. The books were mailed as directed, but the decedent’s death 
occurred before she called for them. 

In addition to this there was evidence showing that. while the niece 
and her husband were ostensibly visiting in New York at the time of 
these transactions for the purpose of enabling the husband to take up a 
post graduate course of study in medicine, the real object of the visit was 
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to gain the good will of the aunt. And the transfer of the bank accounts 
as described indicates that they were not entirely unsuccessful. 

But, in the final analysis, it is the intent of the depositor which governs 
as to whether or not atrust has been created. Thecourt was, inthis case, 
of the opinion that it was not the intention of the depositor, in handing 
the pass books to the niece and permitting her to retain custody of them, 
to permanently part with control over or possession of the accounts in 
question. On the contrary the court took the view that the accounts 
were transferred from motives of convenience, in view of the advanced 
age of the decedent, and so that the niece might ultimately receive the 
deposits unless the decedent otherwise directed. 

In short no irrevocable trust had been created and the executrices of 
the decedent’s will were entitled to the deposits as against the niece. 


Bank as a Hoider A bank may hold a note merely as an agent for 
In Due Course. collection, representing the real owner of the 
note, or it may hold the note as actual owner. 
In the former case it cannot be a holder in due course; in the latter case 
it may be such a holder. Now suppose a bank actually purchases a note 
and, on maturity, sends a notice to the maker that it has the note ‘‘forcol- 
lection.’’ Does this act on the part of the bank affect its standing as a 
holder in due course? This question arose in the case of Bank of Bara- 
boo v. Laird, recently decided by the Supreme Court of Wisconsin and 
published on page 680 of this issue. 

The note in question was executed by the defendant on October 10, 
1910, and payable three months after itsdate. The plaintiff bank pur- 
chased the note before maturity at a discount of 7%. At maturity the 
bank sent a notice to the maker, which, instead of stating that the bank 
owned the note, stated that the note was at the bank for collection. It 
was held that the testimony showed that the bank was the owner in due 
course of the note. 

The court said: ‘‘ The note was bought over the counter of the 
bank in regular business hours at the ordinary rate of discount; and 
there was nothing in its appearance to indicate that it was anything 
more or less than an ordinary negotiable note, given by a business man in 
the ordinary course of his business. The fact that the bank notified the 
maker that the note was at the bank “for collection’’ cuts no figure. 
We suppose that such notices are sent out by all banks, whether they 
own the particular note in question or not. They are not inconsistent 
with ownership by the bank. There might, perhaps, be special circum- 
stances surrounding a given case where such a notice or statement might 
acquire the significance of an admission that the bank was not the owner ; 
but there are no such facts here.’’ 
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&: Ginnie ee So much difficulty is experienced in lo- 
Facilitate Presentment Catingmakersof negotiable instruments 
and Notice. for the purpose of presentment, and in- 
dorsers of negotiable instruments for 
the purpose of sending notice of dishonor, that the situation would 
seem to warrant a statute requiring every party to a negotiable in- 
strument to write his address after his signature to enable the holder 
of the instrument to find him, if necessary, when presenting the in- 
strument or sending notice of dishonor. 

When the party to whom presentment is to be made, or the party 
to whom notice is to be sent, cannot be located the presentment, or 
notice, as the case may be, is dispensed with under certain circum- 
stances. If, after the exercise of due diligence the requirements of 
law as to presentment and notice cannot be complied with, then 
the ceremony in question is dispensed with. But, before it can be de- 
termined whether or not the ceremony is dispensed with,the question 
of due diligence must be settled. If the holder of a note looks up 
the maker's name in a telephone directory he is liable to imagine 
that he has been duly diligent, while the indorser, from whom the 
holder desires to collect the note, may feel that nothing short of 
actual presentment to the maker amounts to due diligence. It is 
just that kindof a difference of opinion which is eventually litigated. 
Now, if the maker’s address were on the instrument the question of 
due diligence in locating the maker could not arise. Of course this 
would not apply to instruments specifying a place of payment. But 
it would apply very nicely to notices of dishonor. These notices must 
be sent to the indorser sought to be charged and it frequently hap- 
pens that the holder of an instrument has no idea who the indorsers 
are, or where they may be found. The indorser’s address, written 
under his signature, would put an end to vainly searching directories 
and then sending notices addressed to indorsers at places where the 
sender knows the holder knows the indorsers willnever receive them, 
merely for the purpose of being able to show due diligence. 

Witnesses to wills are required by a New York statute to write 
their addresses after their signatures and a penalty of fifty dollars 
is provided for those who fail to meet the requirement. Why should 
not asimilar statute be enacted as to parties to negotiable instru- 
ments? 

9 


Negotiability As Affected In a recent decision printed on page 
by Time of Payment. 681 of this number, there arose the ques- 


tion of the negotiability of anote,which 
provided that, if a certain crop fell below eight bushels to the acre, 
the note would be extended one year. The case is that of State 
Bank of Halstad v. Bilstad, Iowa, 136 N. W. Rep. 204. The bank 
which sued on the note was interested in establishing its negotiability 
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for the reason that it could thereby shut out defenses as to counter 
claims. The defendant, the maker of the notes, insisted that they 
were not negotiable, for the reason that they were not payable ata 
fixed or determinable future time. 

The Negotiable Instruments Law, which is in force in lowa, where 
the question came up, provides that an instrument, to be negotiable, 
must be payable on demand or at a fixed or determinable future time. 
It also declares that an instrument is payable at a determinable fu- 
ture time, when it is payable ‘‘on or before a fixed or determinable 
future time, or on or before a fixed period after the occurrence of a 
specified event, which is certain to happen, though the time of hap- 
pening be uncertain.”” Under these provisions it was held that the 
note in question was negotiable. It was payable, at all events, not 
later than a certain determinable future day. The fact thatit might 
be payable a year earlier, if a certain crop yieled more than eight 
bushels to the acre, did not render it non-negotiable. 

There have been other similar decisions. In Charlton v. Reed, 
61 Iowa 166, 26 B. L. J. 894-5, it was held that a note payable *‘ twelve 
months after date, or before, if made out of the sale of Drake's horse, 
hay fork and hay carrier,’’ was negotiable. 

And in Ernst v. Steckman, 74 Pa. St. 13, 26 B. L. J. 894, it was 
held that a note, payable twelve months after day, or before, if the 
money was made out of the sale of a certain machine, was negotiable. 

Bonds payable at any time before maturity, at the pleasure of the 
parties liable, were held negotiable in Ackley School District v. Hall, 
113 U. S. 135, 26 B. L. J. 894. 

The general rule seems to be, an instrument is negotiable if pay- 
able at all events at a time designated or certain to arrive, though 
due at an earlier date upon the happening of a certain contingency. 

But a note, which contains a clause permitting indefinite exten- 
sions of payment is uncertain as to whether the time for payment 
will ever arrive and is not negotiable. Bank v. Piollet, 126 Pa. 194, 
24 B. L. J. 319. And an instrument payable after a certain estate is 
settled up is not negotiable because it is not certain that the estate 
will ever be settled up. Husband v. Epling, 81 Il]. 172, 26 B. L. J. 
896. Likewise, a note, payable a certain number of days after a 
specified individual attains his majority, is not negotiable for the 
reason that there is noassurance that the individual in question will 
ever live to become of age. Rice v. Rice, 43 N. Y. App. Div. 458, 
26 B. L. J. 896. 

Ss 


Check Signea as ‘The risk assumed by acreditor in accepting from 
Agent or Trustee. the debtor, in payment of the debt, a check sign- 

ed by the debtor as trustee, or in some other 
fiduciary capacity, is illustrated in a recent decision by the Supreme 
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Court of Oklahoma see Fidelity & Deposit Company of Maryland v. 
Rankin, 124 Pac. Rep. 71, on page 674 of this number. 

The action was brought by a surety company which had signed as 
surety the official bond of the clerk of the United States Court for the 
First Judicial District of Oklahoma Territory. Funds which he received 
as such clerk were deposited by him in the Capital National Bank at Guth- 
rie, Okla. He was personally obligated to the bank on a note and this 
he paid with a check against the funds deposited by him as clerk of the 
court. The surety company was obliged to make good the amount of 
the clerk’s defaication and commenced suit against the receiver of the 
bank to recover the amount paid to the bank by the clerk in satisfaction 
of his personal debt. It was held that the plaintiff was entitled to re- 
cover. The bank had notice that the money, which the clerk used to 
pay his note, was not his own and the bank could not hold the money as 
against the rightful owner, or in this case, the surety company, which, 
after making good the loss, was subrogated to the rights of the true 
owner. 


This is a rule which works both ways. There have been cases in 
which the rule worked to the benefit of the bank. We refer to those 
cases in whicha bank cashier has used a check or draft drawn by him 
as cashier in the payment of his individual debt. In these cases the 
bank is entitled to recover the amount misappropriated by the cashier. 


Gale v. Chase National Bank, 104 Fed. Rep. 214, 19 B. L. J. 19, sup- 
ports the proposition that one who receives a bank’s check, signed by 
its cashier. in payment of the personal debt of the cashier, must refund 
the amount to the bank. ‘In a case of this sort,’’ said the court, ** in 
which a cashier’s use of the bank’s funds, and assumption of authority 
to use the bank’s name for his individual benefit, was so much out of 
line of the ordinary conduct of a cashier that it would seem that its un- 
usual boldness would have prevented him from making the attempt, we 
are of the opinion that clear proof should be required to satisfy a jury 
that the directors had, by their long or frequent acquiescence or laches 
permitted him to exercise authority which directly leads to embezzlement. 
A defendant cannot be permitted to shield itself under the implied au- 
thority of a cashier to embezzle the funds of the bank without clear and 
satisfactory proof that such implied authority existed.’’ 

There have been many decisions wherein an agent has attempted to 
settle his individual obligation by delivering to his creditor a check pay- 
able to his principal. And in these cases the creditor is required to re- 
fund to the principal. So it is well worth while for a creditor to exer- 
cise a little care in accepting payment from his debtor where the debtor 
is using the funds in his hands as agent. 
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VII. PRESENTMENT FOR PAYMENT (Continued). 


4. When Presentment for Payment May be Dispensed With. 


When Party Cannot be Found After Exercise of Reasonable 
Diligence. 


6. Waiver of Presentment for Payment. 


$ 34. When Presentment for Payment May be Dispensed With.— 
As an exception to the general rule that a negotiable instrument must 
be presented at maturity in order to hold the drawer and indorsers liable 
thereon, there are cases wherein no presentment is required to charge 
a drawer. These are the cases in which it appears that the drawer has 
no right to expect or require that the drawee or acceptor will pay the 
instrument. Another exception is found in those cases in which is made 
or accepted for the accommodation of an indorser, and he has no right 
to expect that the instrument will be paid if presented. In these cases 
presentment for payment is not required to charge the indorser. Also, 
there are the cases in which delay in making presentment is excused by 
the existence of facts beyond the control of the holder. These excep- 
tions have already been considered, and there are further exceptions to 
be taken up. 

Section 142 of the Negotiable Instruments Law provides that present- 
ment for payment is dispensed with where, after the exercise of reason- 
able diligence, presentment cannot be made, where the drawee is a ficti- 
tious person, or where there is an express or implied waiver of present- 
ment. 


$35. Where Party Cannot be Found After Exercise of Reasonable 
Diligence.—A failure to present an instrument for payment is overlooked 
where the holder, after exercising reasonable diligence, is unable to find 
the party to whom presentment should be made. This rule is one which 
is not easy of application for it is sometimes difficult to determine whether 
the endeavors of the holder to locate the person to whom presentment is 
to be made amount to the due diligence which the law exacts in such 
cases. 
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In Daniels on Negotiable Instruments, § 1115, it is said: ‘‘ Due 
diligence in making presentment for payment, and in communicating 
notice, consists as a general rule, in making inquiries of such accessible 
persons, as from their connection with the transaction or place, or parties 
are likely to be informed,and in acting in accordance with the information 
derived from them. The holder is not bound to inquire further than a 
reasonable and prudent man should, and every possible exertion is not 
demanded of him.’’ The manner in which the rule works out can only 
be shown by reference to the cases which have been decided under it. 

Sufficient diligence on the part of the holder of a note was found in 
the case of Davis v. Eppler, 38 Kans. 629, 17 B. L. J. 80. Inthis case 
it appeared that a note, made by two individuals of the name of Harper, 
was dated at Belleville, Kansas. The Harpers did not live at Belleville 
and the holder of the note knew that they did not live there. However, 
the holder did not know where they did live and, being unable to find 
out, he sent the note to Belleville at maturity, where it was protested 
for non-payment. Inquiries were made of farmers who came into Belle- 
ville from the surrounding country, as to the residence of the Harpers, 
but they were not located. It was held that sufficient diligence in mak- 
ing presentment had been used toentitle the holder to charge an indorser 
on the note. 

A New York case in which the question of reasonable diligence came 
up and was decided in favor of the holder is Reed v. Spear, 107 N. Y. 
App. Div. 144, 94 N. Y. Supp. 1007. The facts showed that prior to 
the falling due of one of the installments on a note the maker died, but 
before the installment matured an administrator was appointed. Under 
section 136 of the Negotiable Instruments Law, presentment in such 
cases must be made to the administrator. The administrator in this 
instance was a member of a banking firm. Upon the day of maturity 
the holder of the note went two or three times to the administrator's 
banking office, for the purpose of presenting the note to him, but was 
unable to find him. He also sought him at a railroad station at a time 
when, by reason of his connection with certain business interests he 
might be expected to take or alight from a train, but did not find him. 
Having failed to find him at about nine o’clock in the evening he drew a 
notice of dishonor which he served the following day. It was held that 
this evidence warranted a finding that sufficient diligence to make pre- 
sentment had been exercised, and that the indorser was not discharged 
by the failure to present. 

In another instance an action was brought by the holder of a note 
against an indorser and he defended on the ground that there had been 
no presentment for payment. The note was dated at St. Louis and as 
it does not appear where the note was payable, it may be presumed that 
the note was payable at St. Louis. It was admitted that the note was 
not actually presented to the maker. The explanation was that, after 
the exercise of due diligence, it was impossible to locate the maker. The 
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notary, to whom the note was entrusted, stated that, in endeavoring to 
present the note he went some distance up Main street, and a little way 
down the same street, and inquired of several of his acquaintances, 
whom he met, as to the place of business or residence of the maker. But 
none of them could give any information about the maker’s residence 
or place of business, or knew anything about the maker. It washeld that 
due diligence had been used and that the failure to actually present the 
note did not, under the circumstances discharge theindorser. By way of 
elucidating upon the diligence which had been used, the courtsaid: ‘‘In 
such a place as St. Louis, if a notary public knew nothing of the place 
of residence or place of business of any man, it would raise a reasonable 
presumption that such man had no place of business or place of residence 
in the city, other than a place of lodging in a boarding house; and if 
a notary public, in walking over a square or two along Main street, 
could find no acquaintances that knew of such man, then, it appears to 
me, the presumption would be, that the man had neither place of resi- 
dence nor place of business in St. Louis.’’ It should be stated that this 
opinion was written in 1843, when St. Louis was considerably smaller 
than it is to-day. And it may be added that such conduct on the part 
of a notary as is here related would probably not be considered due dili- 
gence to-day eveninasmall city. Shepard vy. Citizens’ Insurance Com- 
pany, 8 Mo. 272. 

Where the maker of-a note changes his place of business prior to the 
maturity of the instrument presentment at the door of the abandoned 
place of business is not sufficient to charge the indorsers. The rule is 
elemental that, in such a case, if the new place of business, or the 
maker’s residence, is known or, with the exercise of reasonable diligence, 
can be found, presentment must be there made, and presentment at the 
old place of business is insufficient. Reinke v. Wright, 93 Wis. 368. 

In contrast to the cases above referred to are those which follow in 
which it was held that the holder did not act with sufficient diligence in 
the matter of making presentment for payment to hold those parties 
secondarily liable thereon. 

In Smith v. Fisher, 24 Pa. 222, an action was brought against the 
indorser of a promissory note, dated at Philadelphia, without any particu- 
lar place of payment being specified. No demand of payment was made 
and the question was whether demand was excused. The note was sent 
to a bank in Philadelphia for collection and handed by the bank to a 
notary. The notary testified that he had no distinct recollection of what 
he did in the matter, but he had no doubt he pursued his uniform prac- 
tice, which was, when the residence of the maker and indorser was not 
upon the note, to inquire of the clerks of the bank and of persons he 
knew and to look in the directory, for the purpose of ascertaining their 
places of residence. He further testified that, this being done he return- 
ed the note to the cashier of the bank in which it had been deposited by 
the holder. ‘‘ This is all that was done,’’ said the court, ‘‘and it was 
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clearly insufficient to charge the indorser.’’ By way of pointing out the 
duties as to presentment in cases of this kind the court said: ‘‘It is 
the duty of a holder to give the notary information as to the residence 
of the drawer and indorser; and if it is unknown to the holder he must 
inquire of those whose names are upon the note or bill, as to the resi- 
dence which he does not know. If there are none such, he must use 
due diligence to ascertain them. It will not do for the holder to put 
the note or bill in the hands of a notary at the place where it is drawn 
without affording him any information as to the residence of the maker, 
or that of the indorser, and then for the notary, without inquiring from 
him to return the note without demand or notice. 

‘* The holder is the one most likely of all persons to know the place 
of residence of these to whom he looks for paymeut.and due diligence re- 
quires that he should give the information to his agent, whom he employs 
to make demandfrom the maker and give notice to the indorser; or if 
he neglects do so, that the agent should inquire of him where the part- 
ies reside. In the absence of all evidence we cannot presume that the 
inquiry would be fruitless.’’ 

The fact that the maker of a note cannot be found in the city where 
the note is dated does not excuse presentment, and showing that he was 
sought at that place does not show that due diligence in making present- 
ment was used. Haber v. Brown, 101 Cal. 445, 35 Pac. Rep. 1035. In 
this case the note sued on was not presented at maturity, but present- 
ment was attempted to be excused on the ground that the maker of the 
note could not be found in San Diego, the place at which the note was 
dated. But the note was not payable at San Diego, or at any particular 
place. In reaching the conclusion expressed above the court said: 
** Under the law merchant a note not payable at any particular place, is 
payable and should be presented for payment, at the residence or place 
of business of the maker, or wherever he may be found, at the option of 
the presentor ; and it is only where the maker has no place of business 
or residence within the state, or where his residence or place of business 
cannot be ascertained with reasonable diligence, that presentment for 
payment is excused.’’ 

In an action against the indorser of a note the plaintiff must show 
that he used due diligence to find the maker and demand payment, 
though he was informed by the indorser when receiving the note that 
the maker was a transient person without any known place of abode. 
Otis v. Hussey, 3 N. H. 346. In this case the plaintiff had made no 
endeavor to locate the maker of the note and, therefore, was not per- 
mitted to recover from the indorser. 

§ 36. Waiver of Presentment for Payment.—No principle of law is 
better settled than that presentment for payment may be waived by the 
indorser or drawer of a negotiable instrument, either orally or in writ- 
ing, or by acts clearly calculated to mislead the holder and prevent him 
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from treating the note as he otherwise would, but there is some diver- 
sity of opinion as to what constitutes a waiver of this necessary prere- 
quisite to charge an indorser or drawer. It is now specifically provided 
in section 142 of the Negotiable Instruments Law that presentment for 
payment may be waived and that the waiver may be express or implied. 

When a written waiver of “‘ demand and notice,’’ accompanies the 
instrument or is given by the indorser before maturity of the instrument, 
there can be no question as to its legal effect. 

It has been doubted, however, whether the words “‘ protest waived,’’ 
written on a note by the indorser, or his separate request in writing not 
to protest, is a waiver of demandand notice. In some.cases these words 
have been considered sufficient to dispense with either. But, in Ann- 
ville National Bank v. Kettering, 106 Pa. 531, 25 B. L. J. 176, it was 
said: ‘‘ The weight of both reason and authority is that they do con- 
stitute a waiver of both. Strictly speaking, the term ‘ protest’ applies 
only to foreign bills, but the custom to treat inland bills and notes in the 
same manner as foreign bills has become so well-nigh universal that, 
in common parlance, the term means the taking of such steps as are re- 
quired to charge the indorser. For the same reason, the word ‘ protest- 
ed,’ sometimes employed in giving notice of dishonor to indorsers of 
inland bills and notes, clearly implies demand, non-payment and conse- 
guent dishonor of the bill or note in all cases where protest is necessary.’’ 

In Bank of Montpelier v. Montpelier Lumber Co., 16 Idaho 730, 
102 Pac. Rep. 685, 26 B. L. J. 665, it was held that the words ‘‘ protest 
and notice of protest waived,’’ written on the back of a promissory note, 
over the signature of an indorser, operated to waive all steps necessary 
to bind an indorser, including presentment and demand. And in Baker 
v. Scott, 29 Kans. 136, 17 B. L. J. 82, it was held that, where a bill of 
exchange was marked “ protest and notice waived,’’ an indorser was 
not discharged by a failure to make presentment for payment. But in 
Howard v. Empire State Sugar Co., 105 N. Y. App. Div. 21, 22 B. L. 
J. 681, it was held that a waiver of “‘ all notice of presentment, dishonor 
and protest,’’ does not waive presentment for payment. 

The question whether or not there has been an implied waiver is one 
that arises under a different set of facts in each case, and a question 
which must be decided under the particular facts of each case as it is 
presented. How the courts have treated the matter of implied waiver 
can be shown to best advantage by reference to the cases in which im- 
plied waiver has been a factor. 

Evidence that the defendant, who was the indorser of the note sued 
on, received property from the maker of the note under an agreement 
to take care of the note at maturity, or that, after maturity, he admit- 
ted responsibility on the note, which was shared by others with himself, 
was held insufficient to establish waiver of presentment for payment. 
Jordan v. Reed, N. J., 71 Atl. Rep. 280. 

And in Congress Brewing Co. v. Habenicht, 83 N. Y. App. Div. 141, 
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82 N. Y. Sup. 481, it appeared that, within four months after the exe- 
cution of a demand note, the payee informed the indorser of the note 
that the maker was indebted to him, and told him of the extent of the 
indebtedness. Thereupon the indorser said that he would go to see 
the maker in regard to the matter and that, if the latter did not make 
good his account, he would “‘ go and shut him up.’’ It was held that 
this was not sufficient to relieve the payee from the obligation of de- 
manding payment in order to hold the indorser liable assuch. ‘‘ There 
was nothing in the conversation,’’ said the court, “‘indicating an inten- 
tion to waive the requirements of law.’’ 

Baumeister v. Kuntz, Fla., 42 So. Rep. 886, is a case in which an 
indorser was held to have impliedly waived presentment for payment. 
The action was brought against an indorser by the payee of notes made 
by a corporation in which the defendant indorser was a stockholder, and 
for which he was acting as secretary and treasurer. The notes were 
payable one day after date and were indorsed in blank by the defen- 
dant before delivery, for the purpose of giving credit to the corporation 
maker. The indorser himself testified that he was acting as secretary 
and treasurer of the corporation when he indorsed the notes; that he 
knew that the payee had requested his indorsement before taking the 
notes ; that he knew that the notes were given to raise money to con- 
struct a saw mill and that they were to be paid out of the profits made 
by the mill. He further testified that he did not expect or think that 
the notes would be presented for payment or paid at maturity and that 
they were given to be kept by the payee as evidence of a loan made by 
him to the corporation. It was held-that the indorser had waived pre- 
sentment, the court saying: ‘*‘ Under the circumstances the defendant 
could not have made the indorsements with the requirement or expecta- 
tion that the notes would be presented for payment one day after their 
date. By his own testimony he did not expect, and under the circum- 
stances testified to by him he had no right to expect, presentment or 
payment to be made at maturity. This being so, the presentment was 
by implication of law waived, and the liability of the indorser was not 
dependent upon presentment and notice of dishonor.”’ 

In Torbert v. Montague, Colo., 87 Pac. Rep. 1145, it appeared that 
certain notes were indorsed in the name of a partnership by one of the 
members. At the time of the indorsement the indorser stated to the 
plaintiff’s agent that they (meaning the indorser and his partner) would 
be responsible for the interest and principal when it became due, and 
that they would look after the collection of the note. Substantially the 
same statement was repeated several times thereafter and prior to the 
maturity of the notes. It was held that this conduct on the part of the 
indorser amounted to a waiver of presentment for payment. 

It has been held that, where the indorsers of a note, made by a cor- 
poration, who are directors of the corporation, knowing that the cor- 
poration has no funds, assure the holder that the note will be paid at 
maturity, they thereby waive presentment for payment. Bessenger v. 
Wenzel, Mich., 125 N. W. Rep. 750, 27 B. L. J. 695. Presentment for 
payment in such a case would be nothing more than idle ceremony. 


(To be Continued.) 





This Department embraces all the newly decided cases of importance to 
bankers, bank counse! and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


TRUST DEPOSITS. 


Stockert v. Dry Dock Sav. Inst.; Stockert v. Bowery Savings Bank. New York Supreme Court, Special 
Term, July 5,1912. N.Y. Law Journal, July 5, 1912, p. 1671. 


A deposit by a person in her name in trust for another does not create an irre- 
vocable trust in favor of the beneficiary where it appears that the depositor did not 
intend to create such atrust. The lack of intent to create a trust was evidenced, 
among other things, by the fact that the depositor, after delivering the pass books 
to the beneficiary, requested their return. 


These actions are brought to determine the title to two savings 
bank accounts deposited by Letitia Riley Grogan, deceased, on October 
27, 1909 one in the Dry Dock Savings Institution and the other in the 
Bowery Savings Bank, in the name of ‘‘Letitia Riley, in trust for Sarah 
E. Stockert, niece.’’ The savings bank accounts are also claimed by 
the executrices of decedent’s will, who have interpleaded on the ground 
that the title to them never vested in the plaintiff. The two accounts in 
question had previously stood in the individual name of the decedent, 
and on October 27, 1909, were transferred by direction of decedent to 
the name of decedent in trust for this plaintiff, and the savings bank 
pass books went into possession of the plaintiff at or about that time, 
the husband of the plaintiff testifying that they were delivered on that 
day by decedent to plaintiff. On the same day decedent conveyed real 
property to plaintiff, and a week or two later she directed an account in 
another savings bank to be transferred to plaintiff’s husband individ- 

Nore:—For similar decisions see Bankinc Law Journa Digest, § 176. The 
decisions of all the courts in this country involving trust deposits are published in 
book form. Information will be sent upon request. 
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ually, giving, according to the testimony of plaintiff’s husband, as the 
reason therefor that the bank in question did not accept accounts in 
trust for nieces, and stating as the purpose of the transfer that she in- 
tended plaintiff’s husband to use part of the moneys in said account to 
pay taxes on her real estate, which she had already conveyed to plain- 
tiff, and to then withdraw the balance of the money and deposit it in 
one of the other accounts in trust for plaintiff. Plaintiff's husband testi- 
fied, however, that he understood at the time of such transfer of the 
account that he was to hold it subject to the direction of the decedent. 

In January, 1910, decedent by letter requested plaintiff’s husband to 
return to her his individual bank book to the address of one of her 
neighbors, a Mrs. Munch, and plaintiff’s husband did return said bank 
book to the address stated, with an order on the bank directing that the 
account be transferred back into decedent’s name, which transfer was 
subsequently made. On May 8, 1911, decedent wrote plaintiff: ‘*Please 
mail me the two books. I want them soon. Tothe same number that 
you sent the other.’’ In compliance with this request plaintiff mailed 
the two bank books in question herein to decedent to the address of 
Mrs. Munch, accompanied by a letter stating: “‘I am sending the two 
books by registered mail to day to Mrs. Munch. Hope you get them all 
right. Will send this and some envelopes to the same address.’’ Mrs. 
Munch received the pass books on behalf of the decedent on May 19, 
1911. The decedent told Mrs. Munch eight days before her death that 
the pass books were coming and directed her to keep them until she 
called for them. On May 26, 1911, before the pass books had been 
handed to decedent by Mrs. Munch, the decedent died. Plaintiff, prior 
to her visit to New York in 1909, had only met decedent once, some 
twelve years before, and had only corresponded with her occasionally 
relative to family matters. The correspondence does not indicate any 
great degree of intimacy or affection between plaintiff and decedent. 

While plaintiff's husband testified that his object in coming to New 
York in 1909 was to take a post graduate course as a physician, his 
abandonment of this project and return to Nebraska with plaintiff, there 
to remain permanently, almost immediately after the transfer of the 
bank accounts and the conveyance of the real property to plaintiff, 
leaves little doubt that the object of the visit of plaintiff and her hus- 
band to New York in 1909 was the gaining of the good will of her aunt, 
the decedent, and thereby ultimately obtaining possession of her prop- 
erty. There is no sufficient evidence, however, to indicate that the in- 
fluence exercised by plaintiff over decedent in connection with the trans- 
fer of these bank accounts amounted to such undue influence as would 
invalidate the transfers; and the statement made by decedent a con- 
siderable time thereafter to one of her neighbors that plaintiff was her 
favorite niece and she intended to leave all of her property to’ plaintiff 
establishes the fact that decedent was aware in a general sense of the 
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character of the transfer of accounts and of the conveyance of real 
property made by her to the plaintiff. 

The main question, then, to be determined is whether in handing the 
pass books to plaintiff at or about the time of the transfer of the accounts 
or in permitting plaintiff to retain the custody of said books it was the 
intent and purpose of the decedent to establish an irrevocable trust in 
favor of plaintiff. It has been thoroughly established by the authorities 
of this State and elsewhere that while the delivery of the bank book to 
the beneficiary of a trust savings bank account is, in the absence of other 
testimony indicating a contrary intent, sufficient evidence of the intent 
to establish an irrevocable trust, still the intent of the person creating 
the trust is what governs in determining its character (In re Totten, 179 
N. Y., 112, 119-26; Kelly v. Beers, 194 N. Y., 55). ‘‘ Enough must be 
done to passthe title’ (Martin v. Funk, 75-N. Y., 138). “* There must 
be on the part of the donor an intent to give and a delivery of the thing 
given, to or for the donee, in pursuance of such intent, and on the part 
of the donee acceptance. * * But delivery by the donor, either actual 
or constructive, operating to divest the donor of possession of and domin- 
ion over the thing, is a constant and essential factor in every transaction 
which takes effect as a completed gift.’’ (Beaver v. Beaver, 117 N. 
Y., 421, 430-33.) ‘‘Anything short of this strips it of the quality of com- 
pleteness which distinguishes an intention to give, which alone amounts 
to nothing, from the consummated act, which changes the title ’’ (id., 
428-9). A conditional delivery or delivery for a specific or limited pur- 
pose would not be sufficient to establish the gift. There must be the 
intent to permanently part with control. ‘‘ To establish a gift the ev: 
idence must show a delivery of the property with intent on the part of 
the donor to divest himself of title and the possession, and must be in- 
consistent with any other intention’’ (Inre Bolin, 136 N.Y.,177). In 
the case last above cited, a few years prior to decedent’s death, when 
both mother and daughter were at the bank, the pass book, representing 
a deposit made by the mother for their joint benefit, came into the hands 
of the daughter, who thereafter retained the custody of it. In affirming 
a judgment rejecting the daughter’s claim the court said: ‘‘ Nor was 
the custody of the pass book by the daughter such a possession as evi- 
denced an intention to transfer the ownership of the moneys deposited to 
the daughter. That is perfectly consistent with the motive of conveni- 
ence. * * There were no words of gift, and the receipt and holding of 
the pass book were consistent with a mere custody or agency. To con- 
stitute a valid gift there must have been the intent to give and a delivery 
of the thing. The evidence must show that the donor intended to divest 
herself of the possession of her property,andit should be inconsistent with 
any other intention or purpose.’’ On all the evidence I am of the opinion 
that it was not the intention of the decedent in nanding the pass books 
to plaintiff or in permitting her to retain the custody of them to perma- 
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nently part with control over or possession of the bank accounts in ques- 
tion, but that such delivery of the books or such permitting of the cus- 
ody of them to remain in plaintiff was from motives of convenience, in 
view of the advanced age of the aunt, the decedent, and her expectation 
that unless otherwise directed by her the niece would ultimately receive 
her property. It is evident that the transfer to the individual account 
of the husband of the plaintiff, over which he admits decedent was to 
retain control, was made for the same purpose and with the same effect 
as the transfer of the two other accounts to the plaintiff, and that it was 
never the intention of the decedent or never the understanding of the 
plaintiff that bythe transfers in question decedent intended to irrevocably 
deprive herself of practically all the property of which she was then pos- 
sessed. The return of the three bank books on request of the decedent 
prior to her decease is an admission on the part of the plaintiff that clearly 
negatives the idea of any intent on the part of the decedent to establish 
an irrevocable trust. The fact that the books had not been actually 
handed by the recipient, Mrs. Munch, to decedent, cannot affect this con- 
clusion. The books were delivered to the address given by the decedent 
in her letter and were retained by the recipient, Mrs. Munch, by direc- 
tion of the decedent; they were under the direction and control of the 
decedent for eight days before her death. Shortly before that she had 
communicated with the bank expressing her desire to change the ac- 
count so that the money would not go to the plaintiff; and her execution 
of a will shortly before her death otherwise disposing of the property in 
question, together with the balance of her estate, was a revocation of 
the trust and terminated all plaintiff’s interest therein. Judgment for 
defendant executrices on the merits, with costs to all the defendants. 
Findings passed upon and filed. 


AS TRUSTEE. 


Fidelity & Deposit Co. of Md. v. Rankin, Sapreme Court of Oklahoma, May 14, 1912. 124 Pac. Rep. 71. 


A depositor having an account with a bank in which he deposited trust funds, 
drew his check as trustee thereon to pay his private debt to the banker. The banker, 
with knowledge of the trust, concurred with the depositor in the appropriation by the 
depositor of the trust in order to pay an individual claim held against him by the bank. 
Held, that the bank acquires no title’to said funds as against the true owner. 


Action by George C. Rankin, receiver of the Capital National 
Bank of Guthrie, against the Fidelity & Deposit Company of Mary- 
land. Judgment for defendant,and plaintiff bringserror. Reversed 
and remanded. 

Wituams, J. The plaintiff in error was surety upon the bond 
of T. A. Neal, clerk of the United States Court for the First Judicial 
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District of Oklahoma Territory. The funds that he received as such 
clerk were deposited by him in the Capital National Bank, at Guthrie 
Okl., in his name as clerk of said court. He was indebted individ- 
ually to said bank in a certain sum, which was discharged by his 
giving said bank a check on said fund deposited by him as clerk of 
said court; said check being drawn by him as saidclerk. It was al- 
leged that said bank applied said check against said fund with the 
knowledge that said funds were trust funds held by him in the cap- 
acity of such clerk, and that the plaintiff in error as his official surety 
was required according to law to pay a defalcation in a certain sum, 
and an action was commenced by the plaintiff in error, as plaintiff, 
against the receiver of the Capital National Bank, to recover said 
trust fund, and this proceeding in error is to review the judgment 
of the trial court, which, without the intervention of a jury, was a 
general finding in favor of the defendant. 

In Howard v. United States, 184 U.S. 676, at page 683, 22 Sup. 
Ct. 543, at page 546, 46 L. Ed. 754, which was an action on a clerk’s 
bond, brought by an individual who had paid money into court, it 
is said: ‘But it is suggested that, in the absence of a statute dis- 
tinctly so providing, the clerk was not entitled to receive the money 
deposited in payment and satisfaction of Stewart’sclaim. It is true 
that no statute declares in words that a clerk may receive money 
brought into court for the purposes of pending suit. But it is clear 
that Henry county was entitled to bring into court and tender toits 
adversary the amountit was willing to pay in satisfaction of hisclaim. 
It cannot be that it was the duty of the judge of the court himself to 
have received the money and personally deposited it as required by 
law. Noone has ever supposed that a judge was under obligation 
to perform such services. Who, then, was to receive the money ? 
Plainly it was the duty of the clerk, who was the arm of the court, 
kept its records showing money paid in by suitor or officers, and was 
under bond conditioned that he would faithfully perform all the duties 
of his office. He was allowed by statute a commission ‘for receiv- 
ing, keeping and paying out money in pursuance of any statute or 
order of court.’ Rev. Stat. 828 [U. S. Comp. St. 1901, p. 635]. It 
was well said by Judge Caldwell, delivering the unanimous judg- 
ment of the Circut Court of Appeals, that, ‘for more than a century 
the clerks of the Circuit Courts of the United States have been re- 
ceiving and paying out moneys of suitors in those courts in the usual 
and ordinary manner, and during that time neither the clerks nor 
the suitors nor the court ever dreamed that they were performing 
thisservice as private individuals, and were not officially responsible 
for the moneys they were receiving as such clerks.’”’ This case was 
pending in the trial court at the time of the erection of the state, 
and Howard v. United States, supra, was binding on the trial court. 
Moore v. A., T. & S. F. Ry. Co., 26 Okl. 682, 110 Pac. 1059; Chicago, 
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R. IL. & P. Ry. Co. v. Newburn, 27 Okl. 9,110 Pac. 1065, 30 L. R. A. 
(N. S.) 4382. 

_ The averment in the petition is that the funds deposited in the 
Capital National Bank to the credit of T. A. Neal, clerk, ‘‘ were all 
trust funds, and that none of said funds were the individual property 
of said Neal,” and ‘‘that said Capital National Bank had notice and 
knowledge that the funds so deposited by said Neal in said bank 
to his credit as clerk of said district court were trust funds for which 
said Neal was accountable as such clerk.” It is averred that Neal 
paid his individual note for $1,000 by his check drawn on his trust 
fund, and which said check was signed by him as clerk; that said bank 
at the time said check was given and at the time same was applied to 
the payment of said note, had notice and full knowledge that said 
Neal was using said trust funds for that purpose. 

It is next averred that plaintiff in error, as his surety, some four 
years afterwards, ‘‘ was obliged to pay and did pay the sum of 
$35,000 in order to indemnify the parties to whom said Neal was in- 
debted as such clerk and to discharge its liability on said bond.” 
The answer denied each of these averments. 

C H. Griswold testified that he was clerk of the district court of 
Logan county at the time of giving his testimony; that Neal was ap- 
pointed clerk on October 7, 1901, and acted until the 4th or ith of 
May, 1905, and that during that time he wasa deputy clerk, between 
1901 and the spring of 1903, and copies of the bonds executed by the 
plaintiff in error were produced by him and introduced in evidence. 
He also testified that Neal had drawn a great many checks on the 
Capital National Bank. Later, as a witness for the defendant, he 
testified that Neal deposited to his credit as clerk his fees and com- 
pensation for services, as well as the other funds; that he was in the 
habit of checking against this account as clerk for his personal use 
all the time; that his fees amounted to at least $7,000 a year. The 
record shows the official shortage and the payment by plaintiff in 
error of a sum in excess of the amount sued for. 

L. H. Selsor, a witness for the plaintiff, testified that he was 
clerk of the receiver and in possession of the books of the bank, and 
that these books showed that Neal had executed a note to the bank 
for $1,000, dated April 3, 1902, which was paid by the check of Neal 
as clerk on August 4, 1902, and that on that date Neal executed an- 
other note for $1,000, which was paid by his check as clerk on Jan- 
uary 2, 1903. On cross-examination Mr. Selsor testified that he did 
not know whether the money that was credited to Neal as clerk was 
a personal fund or a trust fund. 

In Central National Bank v. Connecticut Mutual Ins. Co., 104 U. 
S. 54, 26 L. Ed. 693, the agent of said company opened an account 
with the bank as agent, but not designating for whom. The officers 
of the bank, however, knew that he was the agent of the Connecticut 
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Mutual Insurance Company. The agent became indebted individu- 
ally to the bank. When such indebtedness matured, he had a large 
balance to his credit as agent. The bank having charged the notes 
up against this account, the insurance company brought a suit in 
equity to charge the bank. The syllabus of the case is in part as 
follows: 

‘© (2) The bank contracts that it will pay the money on his checks, 
and, when they are drawn in proper form, it is bound to presume, in 
case the account is kept with him as trustee, or as acting in some 
other fiduciary character, that he is in the course of lawfully perform- 
ing his duty, and to honor them accordingly; but, when against 
such an account it seeks to assert its lien for an obligation which it 
knows was incurred for his private benefit, it must be held as having 
notice that the fund is not his individual property, if it is shown to 
consist, in whole or in part, of money which he held in trust relation. 

‘*(3) As long as trust property can be traced and followed, the 
property into which it has been converted remains subject to the trust; 
and, if a man mixes trust funds with his, the whole will be treated 
as trust property, except so far as he may be able to distinguish what 
is his. This doctrine applies in every case of atrust relation, and as 
well to moneys deposited in bank, and to the debt thereby created, 
as to every other description of property. * * * 

‘*5. When a bank account was opened in the name of a depositor, 
as general agent, and it was known to the bank that he was the agent 
of an insurance company, that conducting its agency was his chief 
business, that the account was opened to facilitate this business, and 
used as a means of accumulating the premiums on policies collected 
by him for the company, and of making payment to it by checks, the 
bank is chargeable with notice of the equitable rights of the company, 
although he deposited other money in the same account and drew 
checks upon it for his private use. The company may enforce, by 
billin equity, its b2neficial ownership therein against the bank,claim- 
ing a lien thereon for a debt due to it, which he contracted for his 
individual use.” : 

In the opinion the court said: ‘‘In the case of Pannell v. Hurley, 
2 Col. C. C. 241, the depositor, having two accounts, one in trust, 
and the other in his own name, drew his check as trustee to pay his 
private debt to the banker. The Vice Chancellor, Knight Bruce, 
put the casethus: ‘ Moneyis due from A. to B.,intrustforC. B. 
is indebted to A. on his own account. A., with knowledge of the 
trust, concurs with B. in setting one debt against the other, which 
is done without C.’sconsent. Can it be a question in equity whether 
such a transaction stand? In Bodenham v. Hoskyns, 2:De G., M. & 
G. 903, the principle was stated to be one, acted upon daily by the 
courts of equity, ‘according to which a person who knows another 
to have in his hands or under his control moneys belonging toa third 
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person cannot deal with those moneys for his own private benefit 
when the effect of that transaction is the commission of a fraud upon 
the owner.'” In Farmers’ & Merchants’ Bank v. Farwell, 58 Fed. 
633, 7 C. C. A. 391, itis said: ‘‘ He [a depositor] cannot by depos- 
iting moneys of others intrusted to his care pav his own debt to the 
bank, or enable the bank todo so. In the absence of fraud or gross 
negligence on the part of the third parties, the bank has no higher 
right or better title to their money intrusted to its depositor than 
the depositor has himself. It is meant here by the rule that equity 
will follow moneys held in a fiduciary capacity as far as they can be 
identified, and restore them to the beneficial owner ofthem. If they 
are deposited in the bank by a trustee, agent, factor, or bailee, even 
if they are mingled with his own money they do not become his prop- 
erty, and the bank stands in the shoes of itsdepositor. It must pay 
the money to its true owner.” 

It follows that the judgment of the lower court will be reversed 
and the cause remanded, with instructions to grant a new trial and 
proceed in accordance with this opinion. All the Justices concur. 


ALTERATION OF NOTE SECURED BY MORTGAGE. 


Edington v. McLeod, Supreme Court of Kansas, June 8, 1912. 124 Pac. Rep. 163. 


A promissory note altered by the payee by increasing the rate of interest, without 
fraudulent intent, to make it conform to the contract, in pursuance of which it was 
given, is avoided; but a mortgage given to secure it is not vitiated by the alteration 
of the note, and may be enforced for the original consideration, if otherwise valid. 


Action by C. R. Edington against A. D. McLeod and others. 
Judgment for plaintiff, and defendants appeal. Reversed, with di- 
rections. 

This action is to recover upon a promissory note made by the ap- 
pellees, McLeod and wife, and forthe foreclosure of a mortgage given 
to secure it. The defense is that the note was fraudulently altered, 
without consent of the makers, by increasing the rate of interest as 
written therein, whereby the obligation was avoided. The reply ad- 
mitted that the rate of interest specified in the note as 6 per cent. 
had been changed to 7 per cent., but averred that this was done, with 
the consent of the makers, to conform to the terms of the contract, 
in pursuance to which it had been given. 

The trial was without a jury. The court made a general finding 
for the defendants and entered judgment accordingly. 

Benson, J. (after stating the factsas above). The general find- 
ing for the appellees determines the disputed facts as testified to by 


Nore.—For other decisions on alteration of negotiable paper see BANKING Law 
JouRNAL Digest, § 31-43. 





LEGAL DECISIONS. 679 


them. Ittherefore must be taken as a fact that the alteration of the 
note was made without their consent. As it changes the sum pay- 
able, it is material and avoids the note. Neg. Inst. Law (Gen. Stat. 
1909, §§ 5377, 5378); Davis v. Eppler, 38 Kan. 629, 16 Pac. 793; Insu- 
rance Co. v. Martindale, 75 Kan. 142, 88 Pac. 559, 21 L. R. A. (N. 
S.) 1045, 121 Am. St. Rep. 362; Merritt v. Dewey, 218 Ill. 599, 75 N. 
E. 1066, 2 L. R. A. (N. S.) 217. 

The appellant contends that recovery should have been allowed 
upon the mortgage, although denied upon the note. 

It was held in Hocknell v. Sheley, 66 Kan. 357, 71 Pac. 839, that: 
‘* The fraudulent alteration of a promissory note ina material respect 
destroys the note as a cause of action, and will defeat a recovery on 
the original consideration; and if the note is secured by a mortgage 
such alteration op2rates to discharge the mortgage.” The altera- 
tion in that case was found to have been fraudulently made, and the 
opinion is based upon that finding. 

In an action to enforce the lien of a chattel mortgage, where the 
accompanying promissory note had been innocently, although mate- 
rially, altered, it was said, in Simpson v. Sheley, 9 Kan. App. 512, 
515, 60 Pac. 1098, that: ‘‘ Justice and the authorities unite in hold- 
ing that in such a case the mortgagee may enforce his mortgage, not- 
withstanding the alteration of the note, if the debt still exists and 
can be proved independently of the altered note.’”’ The principle so 
declared by the Court of Appeals is sustained by many authorities. 
Clough v. Seay, 49 Iowa, 111; Jeffrey v. Rosenfeld, 179 Mass. 506, 
61 N. E. 49; Walton Plow Co. v. Campbell, 35 Neb. 173, 52 N. W. 
883, 16 L. R. A. 468; Matteson v. Ellsworth, 33 Wis. 488, 14 Am. 
Rep. 766; Smith v. Smith, 27 S. C. 166, 3 S. E. 78, 13 Am. St. Rep. 
633; 2 Cent. Digest, Alt. of Inst. § 160; 1 Dec. Digest, Alt. of Inst. 
$ 20. 

In a note on the Alteration of Instruments, in 86 Am. St. Rep. 
p. 123, the principle is thus stated: ‘‘ But if the alteration of the 
note was without fraudulent intent, it will vitiate only the instru 
ment altered, and the mortgage still remains a valid security for the 
original consideration.” 

The action was not only upon the note, but upon the mortgage, 
and the contract was pleaded in the reply. The whole transaction 
was before the court. The property was a homestead, and Mrs. Mc- 
Leod was in the situation of a surety; but she freely consented to 
the lien to secure an obligation when she fully understood and exe- 
cuted the mortgage jointly with her husband. As the law allows 6 
per cent. interest in such a transaction, she is chargeable with know- 
ledge of that rate, independently of the note The mortgage, with 
interest at that rate, is the very obligation that she intended to give, 
and justice requires that it be enforced. While the general find- 
ing may be interpreted to include a finding that the alteration was 
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made fraudulently, the evidence, including the testimony of the 
parties who seek to be released, proves the contrary. 

The judgment is reversed, with directions to enter judgment for 
appellants for the amount due upon the mortgage, including interest 
from its date computed at 6 per cent. per annum, and for foreclosure 
of the mortgage. Civil Code, §§ 581-594; Worth v. Butler, 83 Kan. 
513, 520, 112 Pac. 111. All the Justices concurring. 


BANK A HOLDER IN DUE COURSE. 


Bank of Baraboo v. Laird, Supreme Court of Wisconsin, June 4, 1912. 136 N. W. Rep. 603. 


Where a bank purchased a note in the regular course of business its character as 
a holder in due course is not affected by notifying the maker at maturity that it 
holds the note ‘‘for collection.” 


Action by the Bank of Baraboo against U. L. Laird. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Winstow, C. J. The action is upon a negotiable promissory note 
executed by the defendant toa corporation called the Great Lakes 
Portland Cement Company, which note was afterwards purchased 
by the plaintiff. The defense was that the excution of the note was 
induced by fraud; and that the plaintiff did not become the owner 
thereof in due course. 

Upon the trial, it appeared that the note was a three months’ note, 
executed and dated October 10, 1910; and the plaintiff's cashier tes- 
tified that the same was purchased by the bank from the agent of 
the promisee in the regular course of business on the 18th of October 
for the face thereof, less a discount of 7 per cent. for the time it had 
to run. There was nothing in the case tending to contradict or throw 
any serious doubt on this testimony, unless it be the fact that when 
the note fell due the bank sent a notice to the maker, stating that 
the note in question was at the bank ‘‘ for collection,” instead of stat- 
ing that the bank owned the note. Testimony by the defendant to 
the effect that the assistant cashier of the bank made an oral request 
of the defendant to pay the note, in the course of which he stated 
that the same was at the bank ‘‘ for collection,” was ruled out, anda 
verdict for the plaintiff for the full amount of the note, principal 
and interest,wasdirected. Certain testimony tending to prove certain 
of the alleged fraudulent representations was received; but the court 
held that the testimony showed, without dispute, that the plaintiff 
was the owner in due course for value, and on this ground directed 
the verdict. ‘ 

The ruling of the trial court was manifestly right. The note was 
bought over the counter of the bank in regular business hours at 
the ordinary rate of discount; and there was nothing in its appear- 
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ance to indicate that it was anything more or less than an ordinary 
negotiable note, given by a business man in the ordinary course of 
his business. The fact that the bank notified the maker that the 
note was at the bank ‘‘ for collection ” cuts no figure. We suppose 
that such notices are sent out by all banks, whether they own the 
particular note in question or not. They are not inconsistent with 
ownership by the bank. There might, perhaps, be special circum- 
stances surrounding a given case where such a notice or statement 
might acquire the significance of an admission that the bank was 
not the owner; but there are no such facts here. 
Judgment affirmed. 


NEGOTIABILITY. 


State Bank of Halstad v. Bilstad, Supreme Court of Iowa, May 16, 1912. 136 N. W. Rep. 24. 


A note, containing the following clause, ‘‘It is agreed that if crop on Secs. 25 
and 26; Twp. 145-48, is below 8 bushels per acre (for 1905 as to one and 1907 as 
to the other) this note shall be extended one year,” is payable at a determinable future 
time and negotiable. 


The facts are stated in the opinion. Reversed. 

SHERWIN, J. A suit to recover on three promissory notes exe- 
cuted by the defendant and Jno. M. Hetland. Two of the notes 
were drawn payable to the order of Fred B. Lawrence, and the other 
to the order of the plaintiff bank. Nodefense was interposed to the 
latter note, but counterclaims were pleaded as tothe othertwo. The 
first question for determination is whether these two notes were ne- 
gotiable. They both bore the same date, April 23, 1904, but one was 
' due December 1, 1905, and the other December 1, 1907. Both con- 
tained the following provision, however: ‘‘It is agreed that if crop 
on Secs. 25 and 26, Twp. 145-48, is below 8 bushels per acre (for 1905 
as to one and 1907 as to the other) this note shall be extended one 
year.” The appellant contends that the agreement for an extension 
of the time of payment did not make the notes nonnegotiable be- 
cause they would become due in any event, although the exact time 
could not be determined when they were executed, while the appellee 
insists that the notes were nonnegotiable because they were not due 
upon a fixed or determinable future time. Although the notes were 
made in Minnesota and were payable there, it is conceded that their 
character as to negotiability is to be determined by the law of this 
state. 

Our negotiable instruments act says that an instrument to be ne- 
gotiable must be payable on demand or at a fixed or determinable 
future time, and section 3060-a4 undertakes to define what is meant 


Nore.—For other decisions on this point see Bankinc Law Journat Digest, 
§ 306. 
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by a determinable future time. Itsays: ‘‘An instrument is pay- 
able at a determinable future time, within the meaning of this act, 
which is expressed to be payable (1) at a fixed period after date or 
sight; (2) on or before a fixed or determinable future time specified 
therein; or (3) on or before a fixed period after the occurrence of a 
specified event, which is certain to happen, though the time of hap- 
pening be uncertain. An instrument payable upon a contingency 
is not negotiable, and the happening of the event does not cure the 
defect.” 

The primary purpose of the several states that have adopted the 
negotiable instruments act has been to establish a uniform rule of 
law governing such instruments and to embody in a codified form, 
as fully as possible, the previous law on the subject, to the end that 
the negotiable character of commercial paper might not be destroyed 
by local lawsand conflicting decisions, and this object should be kept 
in mind in construing the various provisions of the act. 

Before the adoption of the act, it was the general holding of the 
courts that an instrument to be negotiable must be certain as to time 
of payment and certain as to the amount to be paid, and we think 
there has been no intent to change this rule by the enactment of the 
negotiable instruments act and that it is still in force. 

Under the rule that the time of payment, or, more accurately 
speaking, the fact of payment, must be certain, if it has been the 
general holding that, if by its terms the instrument must necessarily 
become due at some future time, although the exact time be not then 
known, it is negotiable. 

The notes in suit provided for an extension of time for one year 
on the condition hereinnamed. The time at which they must even- 
tually become due was therefore fixed and certain. The only un- 
certainty as to the time or fact of payment was whether they should 
be paid at a particular time in one year, or at the date named in the 
next year. If the crop of wheat fell below eight bushels per acre 
in the years named, the payee could not enforce payment until a year 
later, nor could the maker compel the payee to accept his money 
sooner thanthattime. A note, payable on or before a fixed date, has 
generally been held to be negotiable, and is so declared to be by the 
negotiable instruments act. And we are quite confident that a note 
made payable at a fixed time, or at an earlier fixed time at the option 
of the maker, would be negotiable, because there could be no just 
distinction drawn between such a case and one where the instrument 
was to be paid on or before. And, in my judgment, the only differ- 
ence between the supposed case and the case at bar is to be found in 
the fact that, in the former case, the maker would decide when the 
note was payable, while in the instant case it was to be determined 
by a physical fact which was certain to happen; a distinction which 
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cannot be made unless it be said that a question might have arisen 
as to the fact whether the crop of wheat was more or lessthan eight 
bushels per acre. But, even then, no greater difficulty could arise 
than is often presented in determining whether a negotiable note 
is, or is not, due when suit is brought thereon. 

In Charlton v. Reed, supra, the note was in the following form, 
so far as it is material here: ‘‘ Twelve months after date (or before 
if made out of the sale of Drake's horse, hay fork and hay carrier) I 
promise to pay. * *” The note was held negotiable, although the 
payee could have demanded payment before the expiration of 12 
months upon proof that the hayfork and hayloader had been sold for 
enough to pay the note, and, if that be true, no distinction can be 
made between that case andthis. This court also cited therein with 
approval Capron v. Capron, 44 Vt. 410, which held a note negotiable 
which provided for a definite extension of time, and Cota v. Buck, 7 
Metc. (Mass.) 588, 41 Am. Dec. 464, to the same effect. In the last 
case it was said by Shaw,C. J.: ‘‘ The true test of the negotiability 
of a note seems to be whether the undertaking of the promisor is to 
pay the amount at all events, at some time which must certainly 
come, and not out of a particular fund or upon a contingent event.”’ 

In Anniston Loan and Trust Company v. Stickney, 108 Ala. 146, 
19 South 63, 31 L. R. A. 234, an option was indorsed on the back of 
the note for its extension for a definite time, if desired, and the note 
was held negotiable in an able opinion. And in the case note the 
writer says that there seems to be only one case which is in con- 
flict with that decision, and he then calls attention to our own case 
of Miller v. Poage, 56 Iowa, 96, 8 N. W. 799, 41 Am. Rep. 82, which 
we shall hereinafter again refer to. We have given this question a 
good deal of time and study, and have examined a great many cases 
bearing upon the question involved, and we have not found a single 
case, nor have we been cited to one, where it is held that an agree- 
ment toextend the time of payment to a certain date destroys the ne- 
gotiability of the instrument. There are many cases holding that 
an agreement to extend the time indefinitely renders the note nonne- 
gotiable, but they are not applicable to the facts here. On the other 
hand, there are a number of cases holding to the contrary doctrine. 
For a coilection of these cases pro and con, see 17 Ann. Cas. 55, note. 
See, also, Bank v. Buttery, supra; 1 Randolph on Commercial Paper, 
$$ 111, 112, 113. 

In Woodbury v. Roberts, 59 Iowa, 348, 13 N. W. 312, 44 Am. Rep. 
685, the note under consideration contained a clause providing as 
follows: ‘* The makers and indorsers of this obligation further ex- 
pressly agree that the payee or his assigns may extend the time of 
payment thereof from time to time indefinitely as he or they may 
see fit.” We held this note nonnegotiable because byits terms it would 
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never fall due, but could be indefinitely extended at the will of the 
maker, and it was further said: ‘‘When the instrument was exe- 
cuted, the time of its maturity was contingent upon the option of the 
maker of the note. It was impossible to determine when it would be- 
come due by the assent of the maker. The time of payment was un- 
certain and was not capable of being made certain. * * Notes which 
by their terms on or before a fixed time or a specified event are, 
it is true, uncertain as to the time at which they are fayable. But 
there is no uncertainty as to the time when they become absolutely 
due. Paper of this character is regarded by the courts as negotiable. 
But the note before us may never fall due, for payment may be ex- 
tended indefinitely.”” In Farmer et al. v. Bank, 130 Iowa, 469, 107 
N. W. 170, the note under consideration contained this stipulation: 
‘*Sureties hereby consent that time of payment may be extended 
from time to time without notice thereof.” To the contention that 
this stipulation destroyedthe negotiability of the note, wesaid: ‘As 
we think, the notes met all the requirements for negotiable instru- 
ments. There was no uncertainty as to the payee, the amount, or 
the time of payment. We may concede that, in the case of instru- 
ments providing in terms for extension of time of payment indefinite- 
ly, there is such uncertainty as to make the same nonnegotiable. * * 
But in the notes before us we have a distinct and unqualified agree- 
ment on the part of the makers to pay on a certain date.”” The ap- 
pellees rely upon Bank v. Carter, 144 Iowa, 715, 123 N. W. 237, and 
the line of cases it follows. In the Carter Case a chattel mortgage 
was given to secure the notes, which contained a provision that the 
mortgagee might declare all of the notes due if the miaker sold or dis- 
posed of the whole or a part of the mortgaged property, or if the 
payee deemed himself insecure, or if default was made in the pay- 
ment of any note, and we held the time of payment, and the amount 
thereof, was uncertain and subject toa contingency, and that the notes 
were therefore nonnegotiable. The case was rightly decided on the 
authority of Smith v. Marland, 59 Iowa 645, 13 N. W. 852, where 
the note contained a similar provision, and we held that it was non- 
negotiable on account of uncertainty as to the amount. In Culbert- 
son v. Nelson, 93 Iowa, 187, 61 N. W. 854, 27 L. R. A. 222, 57 Am. 
Rep. 266, we also held the note nonnegotiable because of uncertainty 
in the amount. In Sawyers v. Campbell, 107 Iowa 397, 78 N. W. 
56, neither time nor amount wasinvolved. The question there was 
whether an alteration of a nonnegotiable note into a negotiable one 
released the sureties. Sofar asthe Carter Case holds the notes there- 
in considered nonnegotiable because of uncertainty as to time of 
payment, it should be modified, because the statute expressly makes 
notes payable on or beforea fixed date negotiable. In Millerv. Poage, 
supra, the note contained an agreement, as follows: ‘‘If this agent 
does not sell enough in one year, one more is granted,” and it was 
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held that it clearly implied payment from a particular fund and be 

cause thereof, ‘‘ and because payable only on the happening of a con- 
dition,” it was not negotiable. The decision is not controlling in 
this case. 

Section 3060 a4 expressly says that a note that is payable at a de- 
terminable future time, or payable on or before a fixed period after 
the occurrence of a specified event, which is certain to happen, is 
negotiable. These provisions clearly provide for flexibility in fixing 
time of payment, provided only there shall certainly come a time 
when the note is, by its terms, due. In other words, they recognize 
the right of the parties to an instrument to contract for their mutual 
benefit, and say, in effect, that, if the contract made is certainly to 
be performed at some definite time in the future, its negotiability 
is not destroyed. A determinable future time, as used in the second 
clause of the section, can mean nothing else than a time that can be 
certainly determined after execution of the note. The contingency 
which will render a note nonnegotiable under the last clause of the 
section clearly means an event which may or may not happen. Acon- 
tingency is, in law, an uncertain future event, and, as a contingency 
may never happen, a note payable only upon the happening thereof 
may never become due. We think that the meaning of the language 
used construed with the other provisions of the section and in the 
light of former rules. We reach the conclusion that the two notes 
in question were negotiable, and that the judgment must be reversed 
because the trial court did not so hold. 

It is contended by the appellee that, even if the notes were ne- 
gotiable, there was evidence tending to show that the plaintiff was 
not a holder for value in due course, and that this question must 
finally be determined by a jury. 

It may be conceded that there was evidence tending to establish 
the fact that the notes were given to the bank as collateral security 
for pre-existing indebtedness only. Butthis does notsettle the ques- 
tion. There was no question but that the bank took them, in part at 
least, as security for a debt that Lawrence then owed the bank, hence 
the bank was a holder for value and in due course under the negoti- 
able instruments act. Code Supp. §§ 3060-a25 and 3060-a52; Voss v. 
Chamberlain, 139 Iowa 569, 117 N. W. 269, 19 L. R. A. (N. S.) 106, 
130 Am. St. Rep. 331. 

The authorities relied upon by appellee as supporting his proposi- 
tion were prior to the enactment of this statute and are not now in 
force on this point. The defendant's counterclaims were not avail- 
able against the two notes in suit, and it is unnecessary to discuss 
questions arising thereon or other questions argued. Forthe reasons 
stated, the judgment is reversed. 

Reversed. 

Evans, J., dissents. 
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BANK TAKING NOTE AS COLLATERAL IS A HOLDER 
IN DUE COURSE. 


Farmers Bank of Lyons v. Dixon. Supreme Court of Nebraska, June 12, 1912. 136 N. W. Rep. 845. 


If a negotiable promissory note is transferred to a bank as collateral security to 
an indebtedness to the bank substantially equal to the amount of the note, and the 
note is so taken by the bank in the regular course of business and without notice of 
any defense thereto, the bank becomes an innocent holder, and the note is not sub- 
ject to defenses that may have existed as against the original payee. 


Action by the Farmers’ Bank of Lyons against Argo N. Dixon and 
others. Judgment for plaintiff, and defendants appeal. Affirmed. 


Sepewick, J. The plaintiff began this action in the county court 
of Dixon county against these defendants upon a promissory note. 
The case was tried several times in the county court, and finally ap- 
pealed to the district court. In that court the plaintiff moved to 
strick out several paragraphs of the defendants’ answer upon the 
ground that they raised a new issue not presented in the county 
court. The defense attempted to be alleged in these paragraphs so 
stricken out was that the note in suit was given for a horse upon a 
warranty, and that the horse not as warranted, and was of no value. 
Itis not at all clear that the rulings of the court in stricking out these 
paragraphs were justified in the condition the record then was, but 
it does not appear to be necessary to go into a detailed examination 
of that question because the defense failed upon other ground. The 
bank claimed to be an innocent purchaser of the note in the regular 
course of business, and the defendants alleged in their answer that 
the note was first transferred to the bank by the payee as collateral 
security, and that it was afterwards purchased by the bank. There 
was no allegation that the bank had any notice of any existing de- 
fense to the note at the time it was received by the bank as collateral 
security, and by so receiving it without notice of any defense the 
bank became an innocent purchaser of the note tothatextent. Lash- 
mett v. Prall, 2 Neb. (Unof.) 284, 96 N. W. 152. It appears to have 
been taken as collateral to an indebtedness of the payee of the note, 
and, if this indebtedness was afterwards canceled and the note, which 
was collateral thereto, was taken in payment of the principal debt, 
the bank would still be an innocent purchaser. One of the defendants 
testified that he wrote a letter to the bank in which he informed the 
bank that he had given a note to the payee for a horse and that the 
horse was of no value, but this, by his own evidence, was after the 
bank had taken the note from the payee as collateral to the indebt- 
edness to the bank, and had so become an innocent purchaser of the 
note. The district court instructed the jury to find a verdict for 
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the plaintiff for the amount of the note and interest, and this was 
the oaly verdict possible under the defendants’ answer and evidence. 
The judgment of the district court is affirmed, 


BANK LIABLE FOR FAILURE TO MAKE COLLECTION. 


Bank of Commerce v. Ingram, Supreme Court of Oklahema, May 14, 1912. 124 Pac. Rep. 64. 


Where the payee of a check drawn on a bank presents the same toanother bank 
for collection, which bank gives him credit therefor, on his passbook, the relation of 
principal and agent arises, and it is the duty of the agent to exercise reasonable care 
and diligence to make the collection; and its failure to do so renders it liable for any 
loss its principal may suffer thereby. ' 


Action by A. T. Ingram against the Bank of Commerce. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

Kane, J. This was an action, commenced by the defendant in 
error, plaintiff below, against the plaintiff in error, defendant below, 
to recover damages for alleged negligence in connection with two 
certain checks which were deposited by the plaintiff with the defend- 
ant for collection. On trial to the court, there was judgment for the 
plaintiff, to reverse which this proceeding in error was commenced. 

The contention of the plaintiff in error is that there was not suffi- 
cient evidence adduced at the trial to support the judgment render- 
ed, or to establish any liability whatever on the part of the plaintiff 
in error, for the reasons, first, that, under the evidence, the defend- 
ant in error was guarantor of the payment of the two checks drawn 
payable to his order by the Muskogee Gin Company on the Bank of 
Porum, and therefore no notice of nonpayment was necessary; and, 
second, that even if it be held that notice of nonpayment of the checks 
was necessary, the burden of proving negligence on the part of the 
plaintiff in error, the Bank of Commerce, was upon the defendant 
in error, and this burden has not been sustained. 

Neither of these contentions are well taken. There is very little 
dispute as to the facts. It seems that in the fall of 1905, the defend- 
ant in error, Ingram, was buying cotton for a concern known as the 
Muskogee Gin Company, whose general agent was one Sheppard; 
that along about November 1, 1905, Ingram received the two checks 
in controversy, presented them to the Bank of Porum for payment, 
and payment was refused, for the reason that the gin company had 
no funds in the Bank of Porum, having transferred its account at 
that bank tothe defendant bank. The cashier of the Bank of Porum 
told the plaintiff of the transfer of the account of the Muskogee Gin 
Company, and that he would have to take the checks to the Bank of 
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Commerce for payment. As to what happened in regard to this, 
plaintiff testified as follows: ‘‘Weli, I went to the other bank and 
asked Mr. Roach if that was a fact, and he said, ‘ Yes;’ and I said 
that I have got these two checks here, and he says, ‘ well you indorse 
them, and I will just put them on your passbook.’ That was just as 
I would doanyothercheck. Well, I got credit*for them along about 
the lst of November, 1905; and I kept on and continued to buy cotton 
for Mr. Sheppard, and kept on getting checks just like those; but 
they were written on the Bank of Commerce. And I guessI used, 
anyhow, seven or eight thousand collars worth of Mr. Sheppard’s 
checks later than that date, and never had a question raised about 
his ability for paying them. Well, the season went along, and in 
March, Mr. Sheppard closed his gin and left. Q. When was it you 
put these checks in? A. It was November, 1905. Q. And when 
was it the gin company failed? A. It wasalong in June or July, 1906. 
They closed the gin down in March and left town. Then I never 
thought about Mr. Sheppard until along inthe summer. One day 
Mr. Roach called me in and asked me if I had heard that Mr. Shep- 
pard's gin company had failed, 1 told him, ‘No,’ and he said he was 
afraid I was going to lose some money; and he said it was these two 
checks I had deposited about the Ist of November, and that he had 
been carrying them as cash items, and had never collected them. 
Mr. Sheppard was gone at this time, and I had no way of getting this 
money; but at the same time, if I had known this sooner, at any 
time during the month of January or February, that the checks were 
not all right, I could have gone to Mr. Sheppard at any time, and 
he would have given me a check on the Bank of Commerce, and it 
would have been all right. However, after Mr. Sheppard had left 
town and the checks were turned back to me and I had no way to re. 
cover for them; but he would have paid me any day during the time 
he was there. Q. How long was it after the gin company had failed 
that he notified you there was any question about the checks? A. I 
think it was about the month following that I was notified that they 
had failed. Q. Were those checks charged back against your account 
at thattime? A. No, sir; it was something like the last days of Octo- 
ber, or the first days of November, 1906, before that.”” The cashier of 
the Bank of Commerce testified that Ingram deposited the checks 
with him, and he gave him credit for same; that the checks were 
turned down; and that he notified Mr. Ingram of nonpayment with- 
in a reasonable time, but Ingram asked him not to charge the checks 
back on him but to collect them. 

Under the rule laid down by this court that it will not weigh the 
evidence or disturb the findings of the trial court, where there is 
evidence reasonably supporting the judgment, we must take the 
plaintiffs theory of the case as established. He testified that he 
deposited these checks for collection as he would any other checks; 
that the cashier gave him credit therefor on his passbook, pending 
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collection; that no notice of nonpayment was given him until about 
a month after the gin company failed, and many months after the 
checks were deposited for collection. The general rule is that when 
the amount of a check, left with a bank for collection, is credited to 
a depositor as cash, it may be charged back to him, in case it turns 
out to be worthless, unless the bank has been negligent, or has done 
something to mislead the depositor into acting, to his injury, on the 
faith of its goodness. Bank of Big Cabin v. English, 27 Okl. 334, 
111 Pac. 386. The evidence shows that the Muskogee Gin Company 
was solvent and paying its obligations for several months after the 
plaintiff's checks were deposited for collection; and there is very 
little doubt that if the plaintiff had known the checks on the Bank 
of Porum were not collected he could have secured checks in lieu 
thereof, drawn on the Bank of Commerce, which would have been 
paid on presentation. The bank’s failure to collect the checks was 
not known to Ingram until eight or nine months after he deposited 
them for collection, and his account was not charged back with the 
a nount thereof until 12 or 13 months thereafter. The relation of 
principal and agent existed between plaintiff and defendant, and it 
was the duty of the agent to exercise reasonable care, skill, and dili- 
gence to make the collection; and its failure and neglect todo so 
render it liable to Ingram for any loss he may have sustained there- 
by. Hobart Nat. Bank v. McMurrough, 24 Okl. 210, 103 Pac. 601; 
Bank of Big Cabin v. English,27 Okl. 334, 111 Pac. 368, supra; Mechem 
on Agency, $§ 511-518; Daniel on Negotiable Instruments (5th Ed.) 
§ 327, p. 33t. As we view it, there is but one question for determina- 
tion, and that is whether the bank was negligent in the duty owed 
the plaintiff. We think there was sufficient evidence to sustain the 
finding of the court below on that question. 

The judgment of the court below is affirmed. All the Justices 
concur, except Dunn, J., absent, and not participating. 


DISCHARGE: OF ACCOMMODATION MAKER. 


Union Trust Co. v. McGinty, Supreme Jadicial Court of Massachusetts, May 27, 1912. 98 N.E. Rep. 679. 


Under the Negotiable Instruments Law the accommodation maker of a note is not 
discharged where the holder, knowing that the note was made for the accom- 
modation of the payee and indorser, by agreement with the indorser upon a valuable 
consideration, extends the time of payment without the maker’s consent. 


Action bythe Union Trust Company against William H. McGinty. 
Verdict for $365 was directed for plaintiff, and defendant excepted. 
Exceptions overruled. 

Ruec, C. J. The single question presented in this case is whether 
the accommodation maker of a promissory note is discharged, if the 
holder knowing that the note was made for the accommodation of 
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the payee and indorser, by agreement with the indorser upen a val- 
uable consideration, without the maker’s consent, extends the time 
of payment. 

Before the enactment of the Negotiable Instruments Act (St. 1898, 
c. 533; R. L. c. 73, §§ 18-212) one who made a promissory note for 
the accommodation of another was as between the parties a surety. 
The holder, who had knowledge of the true relation of the parties, 
was bound toact toward such accommodation maker as toward a surety 
in order to preserve his rights against him. Under such circumstances 
an extension of time to the person ultimately liable, without the con- 
sent of the surety, that is the accommodation maker, released the 
latter. Guild v. Butler, 127 Mass. 386, and cases cited at page 389; 
Jennings v. Moore, 189 Mass. 197, 75 N. E. 214. The precise point 
is whether this rule of law has been changed by the Negotiable In- 
struments Act. 

It is matter of common knowledge that the Negotiable Instru- 
ments Act was drafted for the purpose of codifying the law upon the 
subject of negotiable instruments and making it uniform throughout 
the country through the adoption by the Legislatures of the several 
states and by the Congress of the United States. The design was 
to obliterate state lines as to the law governing instrumentalities so 
vital to the conduct of interstate commerce as promissory notes and 
bills of exchange,toremove the confusionor uncertainty which might 
arise from conflict of statutes or judicial decisions amongst the sev- 
eral states, and to make plain, certain and general the controlling 
rules of law. Diversity wasto be mouldedin uniformity. This act 
in substance has been adopted by many states. While it does not 
cover the whole field of negotiable instrument law, it is decisive as 
to all matters comprehended within itsterms. It ought to be inter- 
preted in such a way as to give effect to the beneficent design of the 
Legislature in passing an act for the promotion of harmony upon an 
important branch of the law. Simplicity and clearness are ends es- 
pecially to be sought. The language of the act is to be construed 
with reference to the object to be attained. Its words are to be given 
their natural and common meaning and the prev ailing principles of 
statutory interpretation are to be employed. Care should be taken 
to adhere as ciosely as possible to the obvious meaning of the act, 
without resort to that which had theretofore been the law of this 
commonwealth, unless necessary to dissolve obscurity or doubt, es- 
pecially in instances where there was a difference in the law in the 
different states. Approaching the act from this point of view, it is 
apparent that no relation of principal and surety is established or 
contemplated by any of its sections. It determines the liability of 
the various parties to the negotiable instrument on the bases of that 
which is written onthe paper. The obligation ofall makers, whether 
for accommodation or otherwise is to pay to the holder for value ac- 
cording to terms of the bill or note. Their obligation is primary and 
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absolute. Sections 77 and 208. The act makes no provision for the 
proof of another and different relation than that expressly under- 
taken and defined by the tenor of the instrument signed. ° The fact 
that one is an accommodation maker gives rise to a duty no less or 
greater or different to the holder for valuexthan that imposed upon 
a maker who received value. This is expressly provided by the act, 
even though such holder knew at the time of making that the maker 
was an accommodation maker. Section 46. The act further pro- 
‘vides in definite terms that one primarily liable is discharged in one 
of five different ways (section 136); that is, by payment by the prin- 
cipal debtor, or by the party accommodated, by cancellation, by any 
other act which would discharge a simple contract, and by the prin- 
cipil debtor becoming the owner at or after maturity. There is no 
mention here of a discharge of an accommodation party by extension 
of time. But among the ways in which a party secondarily Hable 
may b2 discharged is (section 137) an agreement by the holder to ex- 
tend the time of payment or to postpone his right to enforce the in- 
strument ‘‘unless made with the assent of the party secondarily liable 
or ualess the right of recourse against such party is expressly reserv- 
ed.” Whatever force might attach to the enumeration of ways in 
which parties primarily liable might be discharged, if this provision 
stood alone, the inference arising from the emission of extension of 
time from such enumeration and its inclusion among the ways in 
which persons secondarily liable may be discharged is almost irres- 
istible that the Legislature did not intend that persons primarily liable 
should be discharged in that manner. These two sections standing 
side by side, both dealing with the subject of discharge of liabilities 
of parties, the one mentioning, the other not mentioning, extersion 
of time by the holder as a means of working discharge of liability, 
cannot be treated as accidental or without significance. It is strong 
proof of a legislative purpose to change the pre-existing law of the 
commonwealth. The act establishes a liability on the part of an ac- 
commodation maker, which is not effected by an extension of time 
given by the holder to any other party to the note, even though as be- 
tween such party and the accommodation maker a different relation 
may subsist in fact from that appearing on the face of the paper. 
The result is to render somewhat more rigid the rights of the par- 
ties as set forth in the written instrument, and so far as the holder is 
concerned to establish liability to him upon a firm basis, not easily 
shaken by parol evidence. 

There is nothing inconsistent with this conclusion in Enterprise 
Brewing Co. v. Canning, 210 Mass. 285, 96 N. E. 673. The conten- 
tion of the defendants there discussed concerned a relation of prin- 
ciple and surety between the payee and guarantor in an action be- 
tween the two. 

This appears to be the exact view taken without exception by the 
courts of other jurisdictions which have considered the point. In 





692 THE BANKING LAW JOURNAL. 


the interpretation of a statute widely adopted by the states to the 
end of securing uniformity in a department of commercial law, we 
should be inclined to give great weight to harmonious decisions of 
courts of other states, even if we were less clear than we are in this 
instance as to the soundness of our ownconclusion. Vanderford v. 
Farmers’ Bank, 105 Md. 164, 66 Atl. 47,10 L. R. A. (N. S.) 129; 
Cellers v. Meachem, 49 Or. 186, 89 Pac. 426,10 L. R. A. (N. S.) 133, 
13 Ann. Cas. 997; Wolstenholme v. Smith, 34 Utah, 300, 97 Pac. 
329; Bradley Engineering & Mfg. Co. v. Heyburn, 56 Wash. 628, 106 
Pac. 170, 134 Am. St. Rep. 1127; Nat. Citizens’ Bank v. Toplitz, 81 
App. Div. 593, 81 N. Y. Supp. 422, affirmed on another ground 178 
N. Y. 464, 71 N. E. 1; Richards v. Market Exchange Bank, 81 Ohio 
St. 348, 90 N. E. 1000, 26 L. R. A. (N.S.) 99; Fritts v. Kirchdorfer, 
136 Ky. 643-650, 124 S. W. 882. 
Exceptions overruled. 


DISCOUNT BY TRUST COMPANY. 


Mutua! Trust Co. v. Stera, Supreute Court of Pennsylvania, February 26,1912. 83 Atl. Rep. 614. 


One who has received the proceeds of a note discounted by a trust company 
cannot, when sued on the note by the company, set up the defense that, in discount- 
ing the note, the company acted beyond its powers. 

Action by the Mutual Trust Company against Bernard Stern on 
a promissory note. From an order making absolute a rule for judg- 
ment for want of sufficient affidavit of defense, defendant appeals. 
Affirmed. 


Rule for judgment for want of a sufficient affidavit of defense. 


MestrezaT, J. This is an action of assumpsit brought on a prom- 
issory note made by the defendant, payable to himself, and by him 
indorsed and delivered to the plaintiff company. The defendant filed 
an affidavit in which he sets up two defenses: (a) The plaintiff com- 
pany violated a contemporaneous parol agreement for the further 
discounting of his paper; and (b) it was acting beyond its corporate 
powers in discounting the note in suit. 

The learned court below heid the affidavit insufficient and entered 
judgment against the defendant for want of a sufficient affidavit of 
defense. The affidavit avers that the plaintiff, through its executive 
officer, entered into an oral agreement to discount the defendant’s 
note for $2,000 and to discount the notes of other persons; and that 
it was agreed between the plaintiff and the defendant that any notes 
so discounted should be from time to time renewed as they matured 
by payment of 5 per cent. on the face value of the notes by giving a 
new note for the balance. This averment is insufficient to prevent 
judgment. The note in suit was discounted by the board of directors, 
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the authority duly authorized to make the discount. Prima facie 
the plaintiff's executive officer, alleged to have made the oral contract 
to renew and further discount the defendant’s paper, had no authbor- 
ity to make the contract, and there is no averment in the affidavit of 
defense that he had such authority. 

The disc »unting of commercial paper is a function of the directors 
of a bank and cannot be delegated to asingle officer. Bank of United 
States v. Dunn, 31 U.S 51,8 L. Ed. 316; Stewart v. Huntingdon 
Bank, 11 Serg. & R. 267, 14 Am. Dec. 628. The averment that the 
plaintiff agreed to extend the time of payment and renew the dis- 
counted nutes is insufficient in not stating with whom the agreement 
was made, or that the party who made the alleged agreement was 
invested with the authority by the bank tou makeit. It is not suffi- 
cient for the defendant to aver generally an agreement between him 
and the plaintiff corporation to renew the paper. He must set out 
the facts so that the court, and not he, may determine the existence 
of the agreement. 

The defense of ultra vires to the note in suit cannot be sustained. 
It is rather singular that it should be interposed under the facts of 
this case to defeat a recovery on the note. The defendant received 
the money and has applied it to hisown use. He now alleges that 
the plaintiff company had no authority to make the loan in suit, and 
avers the wholly inconsistent defense that in pursuance of its agree- 
m2nt the company must continue to exercise powers which it does 
not possess by renewing the note in suit and making additional loans 
aggregating $4,000. If the plaintiff had no authority to discount the 
note in suit, it clearly cannot renew the note or grant an additional 
loan. Aside from this consideration, however, the defendant, hav- 
ing received the money on the discounted note, is not in a position 
to question the authority of the plaintiff to make the loan or to dis- 
count the paper. The defendant has received the benefit of the con- 
tract, and he cannot now deny the authority of the plaintiff to make 
it. Having the proceeds of the note in his pocket, neither the law 
nor common honesty will permit the defendant to avail himself of 
the plea of ultra vires. In National Bank v. Matthews, 98 U. S. 621, 
629 (25 L. Ed. 188), Mr. Justice Swayne, announcing the uniformly 
accepted doctrine on this subject, says: ‘‘ Where it is a simple ques- 
tion of authority to contract; arising either on a question of regular- 
ity of organization or of power conferred by the charter, a party who 
has had the benefit of the agreement cannot be permitted in an action 
founded upon it to question its validity. It would be in the highest 
degree inequitable and unjust to permit a defendant to repudiate a 
contract, the benefit of which he retains.” Under the facts of this 
case, the state, and not a private party dealing with the company 
may call the latter to account for exceeding its corporate powers. 

The judgment is affirmed. 
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CHAPTER VII. (Continued). 


Directors and Committees of Directors (Continued). 
LARGE BOARD SHOULD WORK THROUGH COMMITTEE. 


The directors of a large financial institution will number from ten to 
twenty-five, though the by-laws of one of the best known Eastern trust 
companies provide: ‘‘ The Board of directors shall consist of the chair- 
man and not more than sixty other directors.’’ As directors are active 
business men it is a difficult thing to get so many of them together every 
day, or even once or twice a week, for the purpose of passing on loans 
and supervising the affairs of the financial institution. It really is 
not necessary, and where compensation is paid would be quite an ex- 
pense to the bank. Even if the institution is in the country with five 
directors, the minimum allowed by the National Bank Act, if most of 
them are farmers it is hard to get them to town as often as the directors 
should be in touch with the bank. The proper way is for the board to 
act through a committee of its members appointed by itself. In a bank 
this is usually called the Discount Committee, and in a trust company, 
the Executive Committee. One such committee is commonly sufficient, 
but some institutions are so large that they have several more. 


DISCOUNT COMMITTEE. 


An approved by-law covering the Discount Committee of a national 
bank is as follows: 

‘“On every day that the bank may be open for business, except 
Saturdays, there shall be a meeting of the Committee of Discounts and 
Loans, which shall convene at one o’clock p.m. This committee shall 
consist of the president, cashier and directors, appointed by the board 

months to continue to act until succeeded, and shall have 
power to discount and purchase bills, notes and other evidences of debt, 
and to buy and sell bills of exchange. This Committee shall, at each 
regular meeting of the board of directors, submit for approval a report 
of all bills, notes, and other evidences of debt discounted and purchas- 
ed by it for the bank since the last report.’’ 

It will be observed that the number of directors is not specified in 
this by-law, but is left to the judgment of the board and can be varied 
from time to time. They could be appointed quarterly, semi-annually 
or annually, as determined by the needs of the particular bank and 
specified by the by-laws where the blank space is left. 

While the Discount Committee is the chief committee, one of the 
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largest national banks in the West, in addition to such a committee, has 
an Executive Committee and twoExaminingCommittees. It hasa board 
of twenty-three directors. 


EXECUTIVE COMMITTEE OF NATIONAL BANK. 


Its by-law in regard to the Executive Committee provides: 

‘“Sec. 1. The Executive Committee shall consist of the president of 
the bank, as ex-officio chairman; the vice presidents and the cashier as 
ex-officio members, and shall exercise all the powers of the board between 
the board meetings; it shall, during such intervals, superintend and 
control the affairs of the bank and perform such special duties and exer- 
cise such special powers as the board may from time to time direct. It 
shall report such action as it may take to the Discount Committee, at 
the first meeting of the latter after the day such action is taken. 

‘“Sec. 2. A majority of such members of the Executive Committee 
as shall not be sick or absent from the city, shall constitute a quorum 
for the transaction of business, whether such quorum consist of one or 
more of said members.’’ 


As this committee is composed of members supposed to be in the 
bank all day, its evident purpose is to constitute an organized body that 
can represent the directors not ance a day like the discount committee, 
but every moment of the day. 


EXAMINING COMMITTEES OF NATIONAL BANK. 


The by-law of the same national bank as to what it calls ‘*‘ Standing 
Committees’’ reads: 


‘“Sec. 1. Assoonas convenient after the organization of each Board 
of Directors, the president shall appoint a committee of three directors, 
who shall, at least once in each quarter, make an account of all moneys 
on hand, and report to the Board. He shall also appoint a committee 
of three directors, who shall, at the close of each year, examine and count 
the cash on hand, the bills discounted and property of the bank, and 
make an inventory of the same, which they shall compare with the books 
in order to ascertain their correctness ; they shall further examine the 
expense account with the vouchers, and the other general accounts of 
the bank; all of which they shall report to the Board; and said Com- 
mittee shall continue as a Standing Committee on the state of the bank 
until their successors are appointed.’’ 


EXECUTIVE COMMITTEE OF TRUST COMPANY. 


What the Discount Committee is to a bank, the committee commonly 
called the Executive Committee is to the trust company. It is the chief 
committee, it makes no difference how many other committees there are. 

The by-laws of one of our large trast companies, which has a board 
of twenty-five directors, in regard to the executive committee, reads: 


‘“Sec. 1 An Executive Committee, consisting of the Chairman of 
the Board, the President, Vice-Presidents and five other members of the 
Board of Directors, shall be elected by said Board, by ballot, which 
shall exercise all the powers of the Board it can lawfully exercise dur- 
ing the intervals between Board meetings, superintend and advise all 
investments that shall be made of the funds of the company, and per- 
form such special duties and exercise such special powers as the Board 
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of Directors may, from time to time. by resolution direct and authorize. 
In the event of the sickness or absence from the city of a member of 
the committee, the Chairman of the Board or the President may from 
time to time, designate any Director to act in the place of the com- 
mitteeman during such disability. 

“Sec. 2.. The Executive Committee shall meet at the office of the 
company at least once in each week’’—it meets every day except Satur- 
day as a matter of fact in this particular company—"‘ and at such other 
times as it may determine. or as it may be called to meet by the Chair- 
man of the Board or the President, notices of which shall be given as in 
the case of the Directors’ meetings, unless the committee shall other- 
wise direct. 

‘“ Minutes of the meetings of the Executive Committee shall be re- 
corded in chronological order in the same minute book of the company 
in which the minutes of the meetings of the stockholders and of the Board 
of Directors are recorded, and shall be read at the next succeeding meet- 
ing of the Board of Directors as the report of that committee to the 
Board, together with any special report that said committee may wish 
to make to the Board, not contained in said minvtes.’’ 


SUB-EXECUTIVE COMMITTEE OF TRUST COMPANY. 


There is a prominent Eastern trust company which has a Sub-Exe- 
cutive Committee, whose purpose it would seem is very similar to that 
of the executive committee of the national bank referredto. The execu- 
tive committee of this trust company is composed of fourteen directors 
of whom “six (6) members shall form a quorum for transacting busi- 


ness.’’ The provision of the by-law covering the Sub-Committee is: 


‘The Executive Committee may appoint a sub-committee to con- 
sist of the Chairman of the Executive Committee and not more than six 
(6) other members chosen from the Executive Committee changing the 
membership from time to time as it may deem best, so that as far as 
possible its members may always be within call. 

“The Executive Committee may fix from time to time the number 
of members of the sub-committee which shall constitute a quorum.”’ 


COMMITTEE ON TRUST ESTATES. 


A sub-executive committee of this kind is doubtless a rare thing, but if a 
trust company has a developed trust department and does a large fiduciary 
business, it would seem that a special committee of directors to supervise 
this character of business should be considered necessary. While the 
number of trust estates are few, perhaps the Executive Committee can 
give them the proper attention, but as the number increases, in order 
to give the attention necessitated by the fiduciary relationship, there 
should be a Trust Committee. In some sections of the country at least, 
it is not until recently that such committees have been formed. This, 
perhaps, is due to the fact that in these sections, fiduciary business has 
just grown to a point where such supervision is necessary. 

A by-law now in use covering such a committee is as follows: 


‘““Sec. 1. A Committee on Trust Estates,consisting of the Chairman 
of the Board, the President, and five members (who may or may not 
be directors) shall be elected annually by the Board of Directors by bal- 
lot ; and, subject to the control of said Board and Executive Committee, 
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shall have general supervision of the Trust Department, including 
especially the management of trust estates, the investment of al} trust 
funds and the disposition of all trust assets. 

‘Section 2. In the event of the sickness, or absence from the city, 
of a member of the committee, the Chairman of the Board or the Presi- 
dent may, from time to time, designate any director to act in the 
place of the Committeeman during such disability. Vacancies in the 
Committee shall be filled by the Board of Directors. The number of 
members in the committee may be increased or decreased at any time by 
the Board of Directors. 

‘Section 3. The Committee on Trust Estates shall meet at the office 
of the Company at least once in each week, and at such other times as 
it may determine, or as it may be called to meet by the Chairman of the 
Board or the President, notice of which shall be given as in the case 
of Directors’ meetings, unless the committee shall otherwise direct. 

‘“ Section 4. Minutes of the meetings of the Committee on Trust 
Estates shall be recorded in chronological order in a book kept for that 
purpose in the Trust Department, and shall be submitted at each regu- 
lar meeting of the Board of Directors.’’ 


EXAMINING COMMITTEES OF STATE INSTITUTIONS. 


Banks incorporated under the National Bank Act are as a rule ex- 
amined by Federal examiners at least twice a year. As is seen from 
the by-law of a national bank quoted above, it is not unusual for the 
directors to conduct an examination for their own benefit in addition. 
In such states as have given proper attention to banking laws it is usual- 
ly provided that a committee of stockholders of the state bank or trust 
company make an examination of the condition of the company as a rule 
at least once a year. In some states these stockholders can be appointed 
by the directors, but there seems to be a growing tendency to require 
this examining committee to be elected by the stockholders at the annual 
meeting, and to prohibit from acting on such committee, the president, 
vice-presidents, secretary, treasurer, actuary or any member of the exe- 
cutive, finance or discount committee or committee on trust estates of 
the board of directors. 

The theory is that a more disinterested examination can be secured 
in this way. As a matter of practice, doubtlessly, the executive officers 
will have to suggest the names of those to serve on the committee whether 
they are selected by the directors or stockholders, but a law providing 
that the stockholders elect such a committee is a good one. If the institu- 
tion is conscientiously managed the officers will be careful to see that the 
spirit of the law is lived up to in the stockholders’ names suggested, and 
if it is not properly managed it gives a power of supervision to the stock- 
holders which they can assert, if they wish, independently of interested 
officers or directors. 


EXAMINING COMMITTEE APPOINTED BY DIRECTORS. 


The by law of a Missouri trust company where the examining commit- 
tee is appointed by directors, reads as follows: 
“There shall be semi-annual examinations of all books, accounts and 
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securities of the company to be made by a committee of three persons, 
who shall be stockholders of the company to be appointed by the Board 
of Directors for that purpose who shall report the results of such ex- 
amination to the Board at its next regular meeting.’’ 


EXAMINING COMMITTEE ELECTED BY STOCKHOLDERS. 


In Massachusetts where such committee is appointed by stockholders, 
a trust company has the following by-law: 


“‘The stockholders shall elect at each annual meeting an Examining 
Committee of not less than three stockholders for the ensuing year, which 
committee shall have all the powers and be subject to all the duties set 
forth and prescribed in Chapter 319 of the Acts of 1907. Such com- 
mittee shall make or cause to be made at least one examination during 
the year for which they are elected. No officer or member of the execu- 
tive Committee shall be a member of such Examining Committee.’’ 


Whether or not the lawsays anything about examination, sound bank- 
ing would require that institutions have some such provisions in their 
by-laws. In those states where the statutes are silent on the subject, 
it is essential that the well-conducted state institutions provide by by- 
law to cure the defect in the law. 


MORE THOROUGH SUPERVISION THROUGH COMMITTEES. 
In large institutions where all the directors do not come together 


more than once a month, or perhaps at most twice a month, it would 
seem that a number of committees of directors isa usefulthing. In this 


way unquestionably more thorough supervision can be given to the 
special duties with which they are charged. Also, by seeing that in the 
absence of regular members, certain directors, whom the wise executive 
can single out, are made to serve, they can be interested and instructed 
in the ways of their bank. Such committees are excellent mediums 
for the transformation of lukewarm directors into earnest directors. 


COMMITTEES SHOULD KEEP MINUTES OF THEIR MEETINGS. 


Committees of directors, whether discount committees, executive 
committees, trust estate committees, or of any other character, act on 
behalf of the board when their proceedings are strictly within the dele- 
gated authority. They should keep accurate minutes of all their meet- 
ings, and these should be read at the meetings of the full board as re- 
ports of the respective committees. This is for the purpose of keeping 
the full board advised of everything that is being done in its name and 
when such report is approved by the entire board acts as a ratification 
of the acts of the committee and as a protection to the committee itself. 


THE PROBLEM OF READING THE MINUTES. 


In large institutions where there are several committees holding fre- 
quent meetings, the reading of the minutes at the stated meetings of the 
full board, becomes a very practical problem. It is obvious that if there 
is only one meeting of the entire board each month, it may easily take 
two or three hours to do nothing more than read the minutes. As there 





MODERN BANKING AND TRUST CO. METHODS. 699 


is generally other business to be discussed, a whole afternoon may be 
consumed by the board meeting; so much time, that directors having 
active individual business interests to look after, find it a serious matter 
to serve. 

In order to meet this situation some large institutions have two meet- 
ings of the full board each month. One large trust company which has 
a board of twenty-five directors, an executive committee which meets 
every day except Saturday, and a committee on trust estates which meets 
once a week on Mondays, holds a meeting of the full board every two 
weeks. In this way it keeps down the accumulation of minutes to be 
read, and confines the duration of the meetings to a reasonable time. 

(To be Continued.) 


A DELIGHTFUL TOUR FOR THE BANKERS TO YELLOWSTONE PARK, 
SALT LAKE AND COLORADO ROCKIES VIA 
NEW YORK CENTRAL LINES. 


The New York Central Lines announce in connection with the thirty-eight annu- 
al convention of the American Bankers’ Association to be held in Detroit, September 
9th to 14th, a special tour to Yellowstone Park, Salt Lake and the Colorado Rockies. 
This tour has been arranged on the request of a large number of bankers and friends 
who were on the trip to Los Angeles and through the Canadian Rockies in 1910. 

The special train known as The Red Section, will leave New York Saturday, 
August 24th, and stop at important cities throughout the state. The special will 
proceed direct to Yellowstone Park via Chicago and St. Paul, making the usual tour 
in the Park, visiting Mammoth Hot Springs, The Fountain Hotel, Old Faithful Inn, 
Culonial Hotel (Yellowstone Lake), New Canyon Hotel and Norris and Geyser Basin, 
leaving the Park at the western gateway (Yellowstone), thence to Salt Lake City, 
where a brief stop will be made to visit the principal points of interest, thence over 
the scenic route of the Denver & Rio Grande to Glenwood Springs, through the Royal 
Gorge to Colorado Springs, making the usual side-trip to Manitou, Garden of the 
Gods, Crystal Park, etc., thence to Denver. Returning from Denver the special train 
will arrive in Detroit about 4.00 p. m. Sunday, September 8th, in ample time for the 
convention. 

At the close of the convention, the party will leave Detroit, Saturday afternoon, 
September 14th on the new steamer ‘‘ City of Cleveland,” of the Detroit and Buffalo 
Navigation Company, for a trip across Lake Erie, arriving at Buffalo about 8.00 a. 
m., Sunday morning, September 15th, and continuing by special train to New York 
city, arriving about 6.00 p. m. Sunday. 

The cost of the entire trip will be $250, and includes round-trip Pullman accom- 
modations, all meals en route, hotel accommodations and expenses in Yellowstone 
Park; in fact, all expenses except hotel accommodations during the convention at 
Detroit and stateroom on steamer from Detroit to Buffalo. 

The New York Central Lines have also arranged for two other tours as follows: 

‘* B”, The White Section: Special train will leave New York 8.30 a. m., Satur- 
day, Sept. 7th, arriving in Buffalo 6.00 p. m., thence by Detroit and Buffalo Naviga- 
tion Company’s new palatial steamer, ‘‘ City of Detroit III” to Detroit, arriving 
10.00 a. m., Sunday, September 8th. The return will be made by special train direct 
to New York, leaving Detroit Friday midnight, September 13th, arriving New 
York 3.00 p. m., Saturday, Sept 14th. 

Tour ‘‘ C”, The Blue Section: For the convenience of those desiring to make 
the round trip between New York and Detroit as quickly as possible, a fast schedule 
has been arranged as follows: Special train to leave New York Sunday, September 
8th, 5.00 p. m. as a section of the famous ‘‘ Wolverine,” arriving at Detroit 7.15 a. 
m. next morning. Returning, special train will leave Detroit, midnight, Friday, 
September 13th, arriving in New York 3.00 p. m. Saturday, September 14th. 

A handsomely illustrated itinerary covering all of these tours will be sent upon 
request to Mr. W. V. Lifsey, Central Eastern Passenger Agent, 1216 Broadway, N.Y. 
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§ 44. Liability of Stockholder for Debts of Bank at Common Law.— 
A most important question to the owners of stock in banks, or other cor- 
porations, is that of their liability to the creditors of the corporation. It 
is a question which most people do not consider until the corporation in 
which they are the owners of stock, becomes insolvent, for it is general- 
ly not until then that the matter is brought to their attention. One of 
the chief advantages of incorporating is the freedom from personal lia- 
bility thereby afforded, and the average person, who invests in corpor- 
ate stock, does so thinking entirely of the dividends which the stock will 
pay, and giving no thought to any liability he may assume as incident 
’ to his investment. But such a liability does exist under the statutes of 
many states. 

While approximately half of the states have constitutional or statu- 
tory provisions under which stockholders in banks and trust companies 
are liable to the creditors of the bank or trust company in specified 
amounts, this liability exists solely by virtue of statute. At common 
law there was no such liability. After the stockholder had paid for his 
stock there rested on him no further responsibility as to the creditors of 
the corporation. It is an essential and inherent characteristic of a corpo- 
ration that it alone is primarily liable for its debts, because it alone con- 
tracts them. The creditor deals with the corporation solely upon its 
credit, not upon that of the persons who constitute the stockholding 
body. The individual liability of the members of a corporation is lost 
by their creation into a corporation and exists thereafter only by force 
of some statute. 


§ 45. Liability of Stockholders Under the Statutes.—As suggested 
above about half of the states have statutes under which stockholders in 
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banks are subject to a certain liability to the creditors of the bank in the 
event of the insolvency of the bank, and its consequent inability to pay 
its obligations. The statutes differ so widely in their provisions that it 
would be impossible at this point to discuss them all. It is sufficient to 
point out that many of the states have a statute which is applicable to 
banks in particular. Under some of the statutes the stockholder is liable 
to the creditors of the bank, when the bank becomes insolvent, in an 
amount equal to the face value of the stock which he holds, in addition 
to the amount which he has invested in the stock. Under other statutes 
the amount of this liability is doubled. The statutes also differ as to 
the persons benefited. Under some the stockholder is liable only to de- 
positors, while under others his responsibility runs to any creditor of 
the institution. 


$46. Who May be Held Liable as Stockholders.—The appearance 
of a person's name on books of a corporation as a stockholder is prima 
facie evidence that such person is owner of the stock. As was said in 
Turnbull v. Payson:'! ‘‘ Where name of an individual appears on stock 
book of a corporation as a stockholder, prima facie presumption is that 
he is owner of the stock, in a case where there is nothing to rebut that 
presumption; and, in an action against him as a stockholder, the bur- 
den of proving that he is not a stockholder, or of rebutting that pre- 
sumption, is cast upon the defendant.’’ In this case it appeared not 


only that there was nothing to rebut the presumption raised by the de- 
fendant’s name on the stockbook, but that there was evidence tending 
to establish the ownership of the stock by the defendant, in that it was 
shown that he had paid 20% on the stock and had received dividends 
thereon. 


But the mere entry of a person’s name in the stockbook of a bank as 
a shareholder, without proof of knowledge or assent on his part, is not 
sufficient to establish that he is a stockholder and so charge his estate 
after his death with a statutory liability. The relation between a corpo- 
ration and its stockholders is a contractual one, and it is clear that a cor- 
poration cannot by its own act make anyone its shareholder; nor can 
any one make himself a shareholder without the consent of the corpora- 
tion. This was the holding in the case of Foote v. Anderson,” wherein 
a judgment creditor of a Kansas bank brought suit against the executor 
of a deceased person, to enforce against the estate the double liability 
imposed upon bank stockholders by a statute of that state. The plain- 
tiff claimed that the decedent was the owner of 135 shares of the capital 
stock of the bank. The case turned on the question whether the entry 
by the bank of the name of the decedent in its stockbook as a shareholder 
constituted, as against the decedent, evidence of ownership. As stated 
above, the court reached the conclusion that this evidence was not in it- 


14. 95 N.S. 420. 
15. 123 Fed. Rep. 659. 
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self sufficient to show that the decedent was a stockholder and subject 
his estate to the statutory liability of stockholders. 

Where the statute does not distinguish between preferred and com- 
mon stock, the owner of preferred stock is liable in the same manner as 
the holder of common stock.’® - 

The fact that stock is transferred to 2 person merely for the purpose 
of enabling him to act as an officer of the corporation issuing the stock, 
does not relieve him from the liability of a stockholder. And this is so 
qven though the stock isin the holder’s name as trustee for some one 
else. 


§$ 47. Liability Where Purchase of Stock Induced by Fraud.— When 
acorporation becomes bankrupt,and the creditors look to the stockholders 
to contribute the amount specified by statute toward settling the unpaid 
obligations of the corporation, the temptation to lay aside the garb of a 
stockholder on one pretense or another, and to assume the role of cred- 
itor, is very strong. In realization of this fact the courts view all such 
attempts with suspicion. Frequently a person purchases stock in a cor- 
poration, relying on statements of those interested in the corporation to 
the effect that the stock is a sound investment. When it later develops 
that the corporation was actually in an insolvent condition at the time 
the purchase was made the stockholder is apt to feel that the creditors 
of the corporation have no claim against him because of the fact that he 
was overreached in the transaction which resulted in his ownership of 
the stock. But, in making this contention, the stockholder loses sight 
of the fact that the creditors are fully as innocent as he, and just as 
greatly beguiled. 

It has been directly held that a stockholder cannot escape liability on 
the ground that his subscription to the stock was obtained by fraud. In 
the case of Lantry v. Wallace’ the defendant, who was charged as a 
stockholder in the Missouri National Bank, alleged that he was grossly 
deceived as to the condition of the bank at the time when he was induced 
to become one of its stockholders and that he was not negligent in fail- 
ing to discover priorto the failure of the bank, that he had been defrauded. 
He claimed that he never became the owner of the stock, because the bank 
had wrongfully acquired it from other stockholders when it was in an in- 
solvent condition, and that, therefore, he was not liable as a stockholder for 
the obligations of the bank. ‘‘ Weare ata loss to understand,’’ said the 
court, ‘‘ how this transaction on the part of the bank can operate to re- 
lieve the defendant from his liability as a stockholder in a suit brought 
by the receiver to recover a stock assessment which was levied solely for 
the benefit of the corporate creditors.’’ The creditors of a bank are pre- 
sumed to have extended credit on the security afforded by the capital 

16. American Steel etc. Co. v. Fddy, 138 Mich. 403, 101 N. W. Rep. 578. 

17. Wolf v. St. Louis ete. Water Co., 15 Cal. 319. 

18. 97 Fed. Rep. 865, 38 C. C. A. 510, 17 B. L. J. 98. 
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stock, and the statutory liability incident thereto. And they cannot be 
deprived of such security by the fact that a shareholder was fraudulently 
induced to become such. In other words the equity of the creditors is 
superior to that of the stockholders. 


§ 48. Liability of Infants and Married Women as Stockholders.— 
An infant, owning stock in a corporation, cannot be subjected to a stock- 
holder’s liability imposed by statute, unless after attaining his majority, 
he expressly or impliedly affirms his contract of the purchase of the 
stock. 

The liability of a married woman to the creditors of a corporation in 
which she owns stock depends largely upon the statutes of the state in 
which the question arises. But her liability does not depend entirely 
upon her ability to contract. It has been held that a married woman 
may be a stockholder in a corporation, even where her common law dis- 
ability to contract has not been removed. Where this rule obtains and 
where the common law disability to contract has been removed a mar- 
ried woman, owning stock in a corporation, is subject to statutory lia- 
bilities.’ 

Where a married woman is capable of becoming a stockholder she be~ 
comes subject to the statutory liability and she cannot escape on the 
ground that the liability is predicated on contract and that she is incap- 
able of contracting. On this question it was said in a Pennsylvania 
case: “‘ If their liability were a contractual one, * * we would be dis- 
posed to regard this point as well taken. But the liability is one cre- 
ated by statute, and a married woman who holds shares of stock in a 
corporation takes it cum onere, subject to whatever responsibility the 
law imposes upon the holders of such shares.’’ 

In North Carolina” it was held that a married woman owning stock 
in a bank is liable under a statute, imposing liability upon bank stock- 
holders, notwithstanding a statute of that state prohibiting married 
women from making contracts affecting their real or personal estate, ex- 
cept for necessary personal or family expenses. 

Married women, owning stock in national banks are subject to the 
provision of the national bank act, which makes shareholders in na- 
tional banks personally responsible for the contracts, debts and engage- 
ments of the bank to the extent of the amount of their stock in addition 
to the amount invested therein. 

The case of Christopher v. Norvell™ was a proceeding against a mar- 
ried woman to recover the amount due from her as a shareholder in the 
First National Bank of Florida. The stock had been bequeathed to the 
defendant by her father. It was held that, since the defendant was cap- 

19. Cook on Corporations, § 4886. 

20. Driesbach v. Price, 133 Pac. St. 560. 


21. Smathers v. Western Carolina Bank, 155 N. C. 283, 71S. E. Rep. 345, 28 
B. L. J. 675. 


22. 201 N. 8S. 216, 50 L. Ed. 732. 
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able of becoming the owner of the stock, she took it subject to the con- 
ditions imposed by statute. 

The earlier decision in Keyser v. Hitz, was an action at law against 
a married woman, who owned shares in a savings bank, which had been 
converted into a national bank. The bank was located in the District 
of Columbia, where married women are not incapacitated from becoming 
the owners of bank stock. The court said: ‘‘ Assuming then that she 
was not incapacitated from becoming the owner of stock in a bank, and 
that she was a shareholder in the savings bank,—she became, upon the 
conversion of that bank into a national bank, a shareholder in the latter. 
Rev. Stat. 5154. In that event she became by force of the statute, in- 
dividually responsible to the amount of her stock, at the par value thereof 
for the contracts, debts and engagements of the national! bank, equally 
and ratably with other shareholders; sections 5151, which imposes such 
individual responsibility upon the shareholders of national banks, makes 
no exception in favor of married women. The only persons holding 
shares of national bank stock, whom the statute exempts from this per- 
sonal responsibility, are executors, administrators, guardians, or trustees. 
$5152. It is not for the courts, by mere construction, to recognize an 
exemption which Congress has not given.”’ 


§ 49. Stock Issued at Instance of Husband in Wife's name.—Un- 
doubtedly stock in a corporation is frequently purchased in the name of 
the buyer’s wife for the sole purpose of escaping any possible liability 
,on the stock. If this can be shown, the purchaser will be held respon- 
sible to the creditors in the amount fixed by statute. On the other hand 
the husband may purchase the stock in the wife’s name, using her 
money and acting merely as her agent. In such a case the husband 
would not be subject to a statutory stockholder’s liability. The liability 
is imposed upon the real stockholder regardless of the form of the stock 
subscription or the name in which the stock is issued. 

Where a married woman is incapable under a statute of making a 
contract binding her or charging her separate estate, the husband if he 
subscribes for stock of a corporation in her name, is subject tothe statu- 
tory liability imposed upon stockholders.™ 

In the case of Shields v. Casey® it was held that one who subscribes 
to corporate stock for his wife, in his wife’s name, is not liable for the 
subscription. The fact that a married woman cannot make such a sub- 
scription, it was here held, would not make the husband liable. But, 
if the subscription, though in the wife’s name is really for the husband, 
then the latter is liable. In this case it appeared that one Casey signed 
his wife’s name as a subscriber for stock in a brewing company. His 
reason for doing this was that he was a wholesale liquor dealer and, 
under his license, could not hold stock in a brewery. In an action by 

23.. 1383 U. S. 138, 33 L. Ed. 531. 

24. National Commercial Bank v. McDonnell, 92 Ala. 387, 9 So. Rep. 149. 

25. 155 Pa. St. 253, 25 Atl. Rep. 619. 
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the trustees of the brewery it was held that Casey was liable notwith- 
standing the form of the subscription. 

Where a man purchased stock in a bank, and had a certificate issued 
in his wife’s name, intending the stock as a gift to her, but she never 
accepted the gift,it was held that the husband was liable asastockholder * 

In the case wherein this holding was made the defendant, Timothy 
Reardon, was charged as the owner of 48 % shares of the capital stock 
of the Allernania Bank. The action was brought to collect the amount 
of his statutory liability as a stockholder. It was alleged that 33% shares 
were issued to Reardon in his own name and that 15 shares were issued 
in the name of his wife. It appeared from the findings that the 15 shares 
were issued to Reardon in his wife's name without her knowledge or 
consent; that she never had a certificate representing the stock in her 
name and that she repudiated the transaction and refused to accept the 
stock as soon as she learned of the purchase; that Reardon bought the 
stock with the intent of making a gift of it to his wife, and that after 
her refusal to accept the gift, he took no steps to rescind the purchase. 
Under these facts it was held that the defendant was liable. 


$50. Liability of Trustees, Agents, etc., as Stockholders.—As a gen-- 
eral thing a person, whose name appears on the books of a corporation 
as one of its stockholders will not be permitted to show that he is merely 
a trustee or agent of the real owner. By subscribing in his own name 
he subjects himself to personal liability. If he actually is a trustee, 
then he may have a claim against the trust estate, but he cannot use his 
trusteeship as a means of escape from liability as a stockholder. The 
reason for the rule is stated in the case of Kerr v. Urie,™ which involved 
the liability of a married woman as a national bank stockholder. It was 
claimed on her behalf that she held the stock as agent or trustee of an 
infant. The court said: “‘ It is clear from the evidence that she either 
holds as self-appointed attorney or trustee for an infant of tender years. 
* * If persons were allowed to subscribe for stock in a national bank 
or in any other corporation where a personal liability attaches, either as 
attorney for an unnamed principal as self-appointed trustee for some un- 
named cestui que trust, or as attorney for an unnamed infant of tender 
years, and when called upon to pay the debts of the bank to the extent 
of the stock so subscribed, could escape by simply declaring that they 
represented in some capacity those who are legally, or otherwise inca- 
pacitated, the law would be a dead letter, and the creditors of these as- 
sociations, which are found in great numbers in every state, would be 


deprived of the only certain means provided by law for the payment of 
their claims.’’ 


Where, however, the corporate books show that the stockholder is a 
trustee, then personal liability cannot be enforced against him. Some 
statutes, including the national bank act, expressly exempt trustees from 
statutory liability as to the stock held by them. 


26. Hunt v. Reardon, 93 Minn. 375, 101 N. W. Rep. 606, 22 B. L. J. 118. 
27. 86 Md. 72, 37 Atl. Rep. 789, 38 L. R. A. 119. 


(To be Continued.) 
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CAUTION. 
In submitting a question it is essential that all of the facts involved be clearly set forth If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


SIGNATURE BY RUBBER STAMP. 


Editor Banking Law Journal. CINCINNATI, Onto, June 3, 1912. 
Deak Srr:—Will you kindly answer the following questions in your next issue 
of the JoURNAL: 
1. Is the signature on a check by a rubber stamp legal ? 
2. Is the signature on a note by a rubber stamp legal ? 
Very truly yours, Ass’t SECRETARY. 


Answer:—A rubber stamp signature on either a check or note is 
legal. Of course a bank, which pays a check bearing a signature made 
by rubber stamp, without some previous understanding with the drawer, 
runs a risk, for if the signature is not authorized, the bank is liable. 
But it is hardly possible that any bank would pay a check under such 
circumstances. Moreover, it is doubtful whether any bank would agree 
to honor checks signed by rubber stamp, for it would be impossible for 
a bank to detect a forgery. If the signature were affixed by one not 
having authority it would constitute a forgery, and the bank would have 
no means at hand of detecting the fraud. 

A negotiable instrument, like any other contract, may be effectually 
executed in practically any manner which the party signing adopts, pro- 
vided that it is his intention tothereby bind himself. Thus, a negotiable 
instrument may be signed by mark, or signed with a fictitious name, 
and the signer is liable, provided it was his intention to become liable. 

Rubber stamp indorsements are more common than rubber stamp 
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signatures. In 23 B. L. J. 628, is published the case of Mayers v. Mc 
Rimmon, 140 N. C. 640, 53S. E. Rep. 447, wherein the plaintiff brought 
action against the acceptors of two drafts, indorsed by the payee to the 
plaintiff with a rubber stamp. The acceptors alleged fraud on the part 
of the payee. It was held that, while a rubber stamp indorsement is 
valid where it is made by one having authority and intent to indorse, 
such an indorsement does not prove itself. As the plaintiff did not 
prove that the drafts were indorsed to him before maturity for value 
without notice, it was held that the defense of fraud was good against 
him. 


DISTRIBUTION OF STOCK BELONGING TO DECEDENT’S ESTATE. 


Editor Banking Law Journal. PirrsBurGH, Pa., June 12, 1912. 

Dear Str:—Having been a subscriber to your valuable journal for many years, 
and having taken before advantage of your kindness in answering some legal nuts we 
strike once in a while, I hope you will pardon me if I ask you again to answer through 
the columns of your journal the following: 

A, being the owner of 5 shares in our bank, died, still being possessed of same. 
B wasappointed administrator, and in the distribution of these 5 shares, it was div- 
ided between 5 of the heirs, being 1 share to each one. Upon presentation of the 
certificate of 5 shares and a short certificate from the register of wills showing that 
B was administrator, I was requested by the party that presented the same to me, to 
make out single certificates foreach one. I asked for the letter from the administra- 
tor authorizing me to do so; the party reported that he did not think it was neces- 
sary. I d2nurred and stood by my guns that I had not had explicit instructions 
from the administrator what to do with such stock, and immediately proceeded with 
the typewriter to write on the back of said certificate of stock authorizing the proper 
officers in our institution to make a disposition as the messenger directed us; vis: 

One share in favor of C; one of D; one of E; one of F; one of G, and returned 
it with the messenger to have B sign it as administrator, and properly witnessed. The 
next day the messenger returned, claiming that it was not necessary as other institu- 
tions had made disposition of shares of stock without asking for anything more than 
a short certificate. I still maintained that I was right and said I would not deviate 
from what I had done without they could show me that I was wrong, which they 
failed to do. They finally came to my terms. 

Will you please tell me if the position I took is not the proper legal one ? 


Yours very respectfully, TREASURER. 


Answer:—We think the position assumed was proper under the cir- 
cumstances, There is no reason why a bank should assume the respon- 
sibility of distributing the assets in its hands of the estate of a decedent. 
We believe that, in such a case, all that an administrator can rightfully 
request a bank to do is to issue a certificate, or several certificates mak- 
ing up the total number of shares, in the administrator’s name. Cert- 
ainly, when a bank issues certificates in the names of the beneficiaries 
of the estate, it is entitled to every reasonable proof that it is not thereby 
incurring liability. 
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CONSTRUCTION OF INDORSEMENT. 


Editor Banking Law Journal. Topeka, Kan., June 4, 1912. 

Dear Str:—We today refused to pay a check for $1,000 because the payee’s 
name on the back was indorsed this way, ‘* Thos. Watson by E. R. Watson,” and 
we did it notwithstanding the banks through which it came had indorsed it ‘ al] 
previous endorsements guaranteed.” 

The bank that forwarded it to us thought we could hold them should the payee 
ever deny receiving money or authorizing the indorsement. I took the view we could 
not, and my opinion was based upon the belief that the ‘‘ endorsement guarantecd” 
stamp only held when the endorsemnet was a forgery or informalities appeared. 

We refused payment until authority was furnished for the endorsement by an- 
other. Who was right? Yours very truly, PRESIDENT. 


Answer:—We do not believe that the words “‘all previous indorse- 
ments guaranteed,’’ when attached to a restrictive indorsement, are 
limited in meaning as suggested in the above inquiry. It does not ap- 
pear that the instrument in question was restrictively indorsed, but this 
we assume. In Second National Bank v. Guarantee Trust Co., 206 Pa. 
616, 56 Atl. Rep. 72, language is used which indicates that the liability 
is broader. It there appeared that the defendant indorsed a check as 
follows: ‘‘ Pay tothe order ofany bank, banker, ortrustcompany. Pre- 
vious indorsements guaranteed.’’ The court said: ‘‘ The liability of 
the defendant here is of that indorser. The form in which its indorse- 
ment was placed upon the back of the draft was not the mere writing 
of its name there, which of itself would create an implied warranty 
of the genuineness of the previous indorsements, but it was more. The 
defendant expressly guaranteed the previous indorsements.’’ 

In the case presented the indorsement of Watson was either author- 
ized or unauthorized. If authorized, the payment by the drawee bank 
to the collecting bank would absoive the drawee bank from any liability. 
If the payee, for some reason, should not receive the money, such fact 
would not concern the drawee bank. The default of some intermediate 
party between the drawee bank and the payee might give the payee a 
right of action against one or more of the parties involved in the collec- 
tion, but it would certainly give him no claim against the drawee. So 
it would avail the payee nothing, in the way of a claim against the drawee 
bank to claim that he never received the money, if it should appear that 
his indorsement was authorized. 

Now, the inquirer states that he was assured by another banker that, 
if the check were restrictively indorsed for collection ,and the indorsement 
followed by the words ‘‘all previous indorsements guaranteed,’’ then 
the drawee could hold the restrictive indorser in the event that the Wat- 
son indorsement turned out to be unauthorized. He contended on the 
other hand, that the-words ‘‘all previous indorsements guaranteed,”’ 
would serve the drawee bank only in case the Watson indorsement hap- 
pened to be a forgery. In this controversy it appears to us that both 
parties were right, for the reason that an unauthorized indorsement is 
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a forgery. Possibly the indorser could not be convicted on a criminal 
charge of forgery if he innocently exceeded his authority in indorsing 
the instrument. But such an unauthorized indorsement would subject a 
subsequent indorser, guaranteeing prior indorsements to liability. 


BANKING LEGISLATION. 


Editor Banking Law Journal HELENA, Mont., June 21, 1912. 

Dear Srr:—Will you kindiy give us the benefit of the opinion of your attorney as to 
what state has the best set of banking laws, governing banks, trust companies, etc. 
We shall appreciate it if he will point out the strong points and give us his opinon as 
to the weak points contained in the laws of that state. Yours truly, CasHIER. 


Answer:—The statutes of New York, Michigan and California are 
generally ‘cited as excellent examples of thorough banking legislation. 
New York has a complete banking law containing general provisions, 
and particular provisions dealing with banks, savings banks, and trust 
companies separately. In New York there is separate legislation also 
for building and loan associations ; co-operative loan associations ; mort- 
gage, loan and investment corporations, safe deposit companies and as- 
sociations for loaning money on personal property. When the neces- 
sary requirements for the incorporation of a bank have been complied 
with, the superintendent of banks determines whether it is expedient 
and desirable to permit a bank to commence business under the condi- 
tions presented. The amount of capital which a bank must have is grad- 
uated according to the population of the place where the bank is to be 
located. In cities of over 30,000 inhabitants a bank must have a capital 
of not less than $100,000, Many states have one minimum amount of 
capital regardless of the size of the town or city in which the bank is lo- 
cated, while others fix no limit whatever. 

In New York stockholders in banking corporations are individually 
liable for the debts of the bank to the extent of the amount of the par 
value of the stock which they hold, in addition to the amount invested 
in the shares. About half of the states have statutory provisions of this 
character, but the different statutes differ widely in their provisions. In 
some states, for instance, the statutory liability runs only to depositors. 
The New York provision is believed to work greater justice. 

The superintendent of banks is the chief officer of the banking de- 
partment in New York. He isappointed by the governor for three years 
and may not be interested in any banking institution. Banks report at 
least once in every three months to the superintendent. Banks are ex- 
amined twice each year and an examination must be had at once if a re- 
port is not filed on time. Many states require but one examination a 
year, while in others there is no examination at all. No New York 
bank or trust company may loan to one person an amount exceeding one 
tenth of its capital paid in and surplus. This provision is, however, 
subject to certain exceptions. Banks, and especially savings banks, are 
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strictly regulated in the matter of investments in New York. Penalties 
are provided for violations of the banking law. New York has also an 
effective statutory regulation of private bankers. 

It would be impossible in this space to analyze and compare the stat- 
utes of different states, with reference to their good and undesirable 
features. But it is believed that the statutes of the three states men- 
tioned above are models that may be safely followed. 





DEPOSITORIES OF FUNDS OF BANKRUPT ESTATES. 


Editor Banking Law Journal. New Brunswick, N. J., June 5, 1912. 

Dear Srr:—I desire to ask your legal talent for an opinion or if there have been 
any decisions affecting the following case which has come under my attention: 

Some four years ago a corporation was put into bankruptcy under the United 
States act and a trustee was appointed in the usual way. The trustee was authorized 
by the referee at the meeting of the creditors to continue the business and he did so 
for over two years with the net result of a considerable loss to the bankrupt estate—in 
fact the original creditors will get nothing and the creditors of the trustee, created 
by his operating the plant, will not get more than about 70 cents on the dollar. 

Now, the point that [ want to ask about particularly is this: It was quite a large 
manufacturing proposition, involving the drawing of a great many checks. The ref- 
eree in bankruptcy authorized the trustee and the depository to honor these checks 
without his countersignature. 

After the business had been conducted for a year by the trustee a meeting of the 
creditors was called to consider an offer for the purchase of the plant. As said offer 
did not pay the original creditors off it was not accepted, and all that the trustee had 
done heretofore was approved, and he was authorized to continue the business until 
such time as the creditors should move to have it discontinued. Now the condition 
of the estate is such, as stated above, that many of the creditors will not get anything 
on their claim, and they are objecting to the payment of the checks of the trustee, 
which were honored by the depository bank without the countersignature of the re- 
feree in bankruptcy. You will note that none of these checks were given in liquida- 
tion of the estate, but all in connection with the operation of the plant, and the 
referee claimed that it was not contemplated under the law that he should counter- 
sign these checks. 

Will you kindly give us your opinion if the bank is liable to the creditors of 
the estate by reason of its honoring these checks given for conducting the business? 

Thanking youin advance for your courtesy, we remain, Respectfully yours, 

PRESIDENT. 


Answer:—The Bankruptcy Act requires all moneys belonging to a 
bankrupt estate received by the trustee to be deposited in an officially 
designated depository. And General Order 29 provides: ‘‘ No moneys 
deposited as required by the act shall be drawn from the depository, un- 
less by check or warrant signed by the clerk of the court, or by a trus- 
tee, and countersigned by the judge of the court, or by a referee desig- 
nated for that purpose, or by the clerk or his assistant, under an order 


* * 


made by the judge. A copy of this general order shall be furnished 
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to the depository, and also the name of any referee or clerk authorized 
to countersign said checks.’’ 

There seems to be no ground in the provisions quoted above upon 
which the contention of the referee, that checks drawn for the purpose 
of continuing the business of the bankrupt need not be countersigned, 
can be supported. 

The provisions of the statutes and general orders relating to the de- 
posit and withdrawal of funds are mandatory and should not be departed 
from except by the consent of all parties interested. Loveland on Bank- 
ruptey, § 359, citing Huttig Mfg. Co. v. Edwards, 160 Fed. Rep. 619; 
In re Hoyt, 119 Fed. Rep. 987; In re Hoyt & Mitchell, 127 Fed. Rep. 
968. 

While we would hesitate to say without qualification that the depos- 
itory could be held liable by the creditors of the bankrupt estate, there 
is a decision which at least suggests that such might be the case. We 
refer to the case of In re Cobb, 112 Fed. Rep. 655. The headnote to 
this decision reads as follows: ‘* Bankruptcy Act, 1898, does not au- 
thorize a referee to order a trustee to pay out funds, nor the trustee to 
pay out funds on such an order, but under General Order 29 it is the 
duty of the trustee to deposit all funds of the estate in a designated de- 
pository to the credit of the court or judge, designaiing the estate to 
which they belong, and such funds can only be paid out on checks coun- 
tersigned by the judge, or some person designated by him. The pay- 
ing out of funds in any other manner is irregular, and, under rule 10 of 
the District Court for the Eastern District of North Carolina, subjects 
both trustee and depository to liability on their bonds and to attachment 
for contempt.’’ 

Rule 10 of the District Court referred to reads as follows: ‘‘ All funds 
belonging to bankrupt estates must be deposited in the designated de- 
positories and disbursed only by check or drafts drawn on such depository 
in accordance with the dividend sheet prepared by referee and approved 
by the judge. Such checks or drafts must be countersigned as provided 
by General Order of the Supreme Court. Depositories and trustees not 
observing this rule make themselves liable on- their bond and to attach- 
ment for contempt.’’ 

This rule is, of course, local in its effect and has no application be- 
yond the jurisdiction of the district court which created it. Neverthe- 
less there is enough in the decision to make it important that depositories 
of bankrupt estates see to it that checks drawn on them be countersigned 
as required by General Order 29. This case, it may be mentioned, in- 
volved the payment of dividendsonly. No liability was enforced for the 
reason that no creditor complained and every dollar had been accounted 
for. 





The State Bankers’ Conventions. 


The gatherings of state bankers continue to show very decided improvements in 
character and influential result. There will be a greater degree of attention given 
to practical matters at the American Bankers’ Convention at Detroit in September, in 
consequence of these activities. 

MICHIGAN. 

Kalamazoo entertained the Michigan bankers in June. President Monroe, re- 
calling the panics through which the country passed since 1837, pointed out that we 
have made no progress in the direction of warding off these catastrophes, but hoped 
the agitation now going on would have results. Addresses were listened to from 
Bank Commissioner Doyle, and many others, the subjects being the taxing of bank 
stock and deposits, by the State; agricultural development, on which Messrs. Law- 
son, Snyder, Waldo and Beaumont spoke; the Institute of Bankers, discussed by Di- 
rector Allen and Messrs. Wright and Jones, educators in the State. Prof. Laughlin, 
Ex-Senator Burrows and others discussed the proposed banking reform at the banquet. 
Officers were elected as follows: Benjamin F. Davis, president, George E. Lawson 
and James R. Wylie, vice-presidents, Mrs. H. M. Brown, secretary, (re-elected) 
James M. Rose, treasurer; member executive council of A. B. A., Dudley E. Waters, 
and Vernon T. Barker, vice-president A. B. A. for Michigan. 


MINNESOTA. 

The bankers of this State met at the Agricultural College, St. Anthony Park, 
under the lead of President Culver. Farm development was naturally a leading 
topic, State Superintendent of Education Schulz, Dean Woods of the Minnesota 
and Dean Curtin of the Iowa agricultural colleges, taking an active part, in ad- 
dition to Jos. Chapman, Jr., J. W. Wheeler, Thos. Cooper, John Monroe, H. J. 
Maxfield and others. It was the most remarkable demonstration for the new idea, 
which had its birth here, that has yet been given in any State. Chairman Du Toit, 
reported favorably from his committee on the registration of commercial paper but 
saw no immediate prospect of putting it into operation. The Association’s own pro- 
tective department is working well. The Aldrich bill was discussed by former Con- 
gressmen Bonynge. The Association has 966 members, leaving only 66 non-member 
banks in the State; a fine showing. D.C. Armstrong of Albert Lea was elected 
president, J. S. Pomeroy, vice president, A. G. Wedge, Jr., treasurer; Jos. Chap- 
man, Jr., goes to the executive council of the A. B. A. and W. H. Putnam is to be 
vice president for Minnesota. Secretary Frost is to be congratulated on the results 
of the convention. 

OREGON. 

The Oregon convention was a specially active one, President Durham presiding. 
The intensely interesting subject of the Panama Canal was prominent, led by Geo. 
N. O'Brien of San Francisco; John Perrin of Indianapolis advocated banking reform 
on the lines of the Aldrich plan, C. 8. Loveland discussed Past Due Paper instruc- 
tively. E. W. Wilson’s topic was International Banking, and Prof. Kerr's was 
‘*Back to the Farm,” in a way supported by Prof. Alderman. F. W. Ellsworth of 
the Guaranty Trust Co., New York, treated of Bank Advertising, from which we ex- 
tract the following pertinent points: 

Banks, in common with all other business institutions, are organized with the 
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object of finding profitable employment for capital. Manifestly, if that capital is to 
earn a reasonable profit the bank must secure customers, and in proportion as the 
bank obtains the proper clientele, in just that proportion will the capital show profits. 
Fundamentally, therefore, the very first problem that presents itself to the banker is 
the securing of new business. 

Since it has been announced on your program that I am to talk on the subject 
of bank advertising, we might as well right now get used to the idea that all of the 
means which have been enumerated, and many more, are nothing more nor less than 
advertising. We will, therefore, discuss them from that viewpoint, determining as 
we goalong which constitute good advertising and which can be discarded as bad. 

Good advertising, I take it, must possess certain essentials. These I would say 
are Honesty, Dignity, Harmony, Conservatism, Continuity, and Human Interest. 
Obversely, bad advertising can be identified by one or more of the antitheses of these 
qualities. 

Suppose we consider some of the characteristic bank advertising prevalent to- 
day and measure it by these standards. 

PROGRAMS. 

Here are programs for instance. I suppose that there is not a single bank repre- 
sented here today that has not at some time or another advertised in a program, in 
spite of the fact that deep down in your hearts you know that you can expect about 
the same results from advertising in programs as in feeding bird-seed to a cuckoo 
clock. * * 


Many clearing house associations in this country agree that program advertising 
is unprofitable and unnecessary and their members have therefore agreed among them- 


selves to eliminate such advertising from their budgets. Hear what some of these 
associations have tosay on the subject of program advertising. I am sorry that the 
confidential nature of this information makes it impossible for me to disclose the 
names of the associations, and so the references to them necessarily will have to be 
general, * * 

NEWSPAPERS. 

Here comes newspaper advertising. Newspaper advertising may be good or 
bad, depending on how it is handled. For instance, a bank will make a contract 
with a local paper to run a given number of insertions during the year at a fixed 
price. Instead of securing the maximum of good from the space thus purchased and 
using it as a means for giving the public definite information, the bank makes the 
altogether too common mistake of using it as a sign post. A typical ‘‘sign post” 
card contains the name of the bank, its capital and surplus and deposits, with a list 
of the officers and perhaps the board of directors, together with the startling an- 
nouncement that ‘‘this bank transacts a general banking business.”’ No doubt the ex- 
planatory sentence is added for fear some will mistake the bank for a hardware store 
or tonsorial studio. * * 

STUFFING THE SPACE. 

Here is another way in which newspaper advertising can be bad advertising, and 
you and I see examples of it in the daily papers’constantly. I refer to the practice 
employed by a great many banking institutions of filling their advertising space 
chuck full of type. There are those who seem to think that the only way they can 
get their money’s worth is by using every inch of space for which they are paying. 
This is manifestly wrong and I will tell you why. There are three steps in the pro- 
cess of securing results from newspaper ads. : first—attracting the attention; second 
—creating desire; third—crystallizing the desire into action. Now, how in the 
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world are you going to achieve the first step in this prycess unless your ad. is attrac 

tive? It is morally certain that there must be harmony of arrangement, a proper 

selection of type faces, and as a rule plenty of white space on all sides of the ad. in 

order to engage the reader's attention, because if there is one place where competition 

is everlastingly rampant it is on the advertising page of a newspaper. 
INTERMITTENT ADVERTISING. 

Another form of newspaper advertising which can be classed as bad is the in- 
termittent kind. One thing is sure concerning advertising of all kinds, and that is 
that it must becontinuous. A bank in one of the Mississippi Valley states two or 
three years ago decided to conduct an advertising campaign for savings accounts. 
Several conferences were held with so-called bank advertising experts and the plan 
outlined by one of these was finally adopted. This involved the use of follow-up 
post cards, newspaper space once a week, and a series of follow-up letters. The 
plan as outlined by the expert was to cover one year, but he was foolish enough to 
permit the bank to draw up a provisional contract allowing them to cancel the con- 
tract should they be dissatisfied at the end of three months. At the end of the 
optional period the bank of course was dissatisfied, as practically no results had been 
secured. Sothe contract was cancelled. That institution now is firmly convinced 
that bank advertising cannot be made to pay. If the Early Apostles had been as 
easily discouraged you and [ would probably be about as far advanced in civilization 
as were the American aborigines, and Christianity would not now be known outside 
the confines of Palestine. A three months’ trial of advertising in any department of 
human endeavor is a waste of time and money. In order to be successful, advertis- 
ing must be continuous. In the language of a well-known advertising agency, ‘* keep- 
ing everlastingly at it brings success.” 

UNDIGNIFIED ADVERTISING. 

Bank advertising which is undignified is bad. The banking business is a digni- 
fied calling. It involves very confidential relations between man and man. A bank 
cannot be too careful in the methods it employs to secure new business. There is a 
tendency in certain quarters, inspired more or less by inexperienced, self-stylcd bank 
advertising experts, to indulge in facetious copy, and in some instances in the use 
even of abominable doggerel and badly constructed cartoons. I very much doubt the 
efficacy of such advertising, but even if it does produce -business I am inclined to 
think that the sum total of its effect on banking will be unfavorable. It is surely 
just as easy to produce dignified, conservative, result-producing copy as to inflict 
the public with far-fetched humor and tenth-rate rhyme and noisy cartoons. Why 
then, isn’t it feasible and sensible and logical to eliminate the bad advertising and 
use the good. * * . 
GOOD ADVERTISING. 

Let us now consider briefly some examples of bank advertising which may be 
considered good. In the first place, banks seeking savings business, with the proper 
kind of human interest copy possessing the various qualifications which have been 
enumerated, will make no mistake in using the daily press, foreign language papers, 
church papers, and similar periodicals, provided of course that in every instance the 
paper is a legitimate one, with a real circulation. The use of these publications, 
however, must be constant, and in order to achieve the maximum of results the copy 
should be changed frequently. 

STYLE. 

I believe it is very generally admitted that an ideal ad. for such papers as these 

is one which follows as nearly as possible the plan of a newspaper story, with a strong 
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heading, a brief but well told story set in newspaper type, and at the bottcm the 
name of the bank in bold type as a sort of signature, with perhaps one or two officers 
and the total deposits or resources. It has been my experience that the simpler the 
ad. the better the results, and an ad. such as I have just described is indeed simplicity 
itself. 

THE FINANCIAL PRESS. 

Banks in the larger banking and trade centers that are seeking the business of 
out of town banks can very logically employ the legitimate financial periodicals that 
circulate in their respective sections. I used the term ‘‘legitimate” advisedly because 
there are quite a number of so-called financial publications that are decidedly 
illegitimate. Not only do these pirates work harm to the recognized financial press, 
but they also levy a heavy tribute on the advertising expense accounts of the banks. 
Fortunately many of the bankers are coming to recognize these parasites and are 
consistently refusing them business, but there are still too many careless institutions 
—business houses as well as banks—who permit themselves to be held up by these 
unscrupulous highwaymen. 

Perhaps it would be a good idea right here to recite the favorite argument ad- 
vanced by these ephemeral papers, and one no doubt which explains in part at least 
their success in extorting business from unsuspecting victims. They carry in their 
columns the advertising cards of a number of prominent banks, most of which are 
unauthorized. The prospect's attention is directed to these cards with the insinuat- 
ing query, ‘‘Do you suppose that these banks would use our paper for years, as they 
have done, if it did not pay them ?” The fact that these ads. are carried as ‘‘bait” 
is answer enough to this specious argument, even if it were not a fact that a great 
many banks, who have not yet placed their advertising on a business basis, are con- 
tent to spend their money with periodicals that do not produce business and never 
can. 

The legitimate financial papers cover a distinct field and cover it well. Many 
of them have less circulation than they claim, but when it is remembered that there 
are less than thirty thousand banks in the entire country, a net circulation of 4,000 
or 5,000 is actually very good and there is really no necessity for these papers to 
exhalt their circulation with an air-pumpas some of them do. Several years ago, 
in order to satisfy myself as to the relative value of these papers as advertising me- 
diums, I wrote to approximately 2,000 banks, asking them to indicate on an inclosed 
card which financial papers they subscribed for and which they considered the best. 
The replies, when tabulated and analyzed, proved very gratifying indeed, and were 
quite flattering to several of these financial periodicals. I repeated this cunvas only 
a short time ago and the results obtained were almost identical with those obtained 
on thefirst canvas. I have seen the analysis of two other canvasses made at different 
times by other bankers, and each confirms all the others in a most remarkable de- 


gree and establishes pretty accurately the unquestioned standing of quite a number 
of these financial papers. 


IN CONCLUSION 

Some banks there are who do not believe in advertising—either good or bad. 
Such banks belong to the good old school, the members of which looked upon bank- 
ing as more than a business-—more even than a profession. They considered it a 
special ‘‘calling” and felt that it was absolutely unethical to indicate in any way 
whatsoever any anxiety or desire for business. Well those pleasant old days are 
about over. Today modern business, even among banks, is extremely competitive; 
the institution that sits idly by making no effort to secure customers will assuredly 
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make less of a success than will its advertising competitor across the street, other 
things being equal. , 

The question of bank advertising in the last analysis resolves itself down to this 
proposition: Dots it pay a bank to advertise ? The answer to this question may be 
found in the testimony of scores of banks all over the country who have advertised 
in an honest, straight-forward, sensible, dignified, conservative manner, and have 
shown as a result a steady, healthy, continuous growth. True it is that there are 
many banks that have grown without the aid of advertising, but it is fair to assume 
that their growth would have been greater had they adopted the policy of talking to 
the people through the medium of advertising. Those institutions who are convine- 
ed that advertising does not pay have undoubtedly formed their opinions from the 
use of bad advertising. Those who assume the contrary view are, no doubt, advocates, 
not of bad advertising, but of the good. 

When all banks come to believe in the latter kind, and to practice that belief 
in a consistent manner, there will exist a far better understanding between the banks 
and the general public than there is to-day, and both the banks and the people will 
be the gainers thereby. 

Officers elected were: Leslie Butler, president, W. L. Thompson, vice president, 
M. G. Hope, treasurer, J. L. Hartman, secretary, the latter also to be delegate to the 
A. B. A. convention, and J. H. Albert is to be the vice president of the A. B. A. 
for Oregon. 


IDAHO. 


President Bowerman presided at the Idaho bankers convention June 17, at Coeur 
D'Alene; after a graceful opening he brought in the annual reports, which were {ol- 


lowed by addresses by guests from various points: Geo. N. O’Brien of San Francisco, 
and Col. D. O. Lively, on the Panama Canal’s influence on Coast business; E. W. 
Wilson of the same place on International Banking; M. H. Flint, of Los Angeles, and 
F. A. Freeman, of Portland, Ore., who spoke on banking topics. From members 
came such interesting papers as that of J. C. Blackwell on the advantages of the group 
system, E. F. Larson on local bank co operation; F. F. Johnson on cost and credit 
account in country banks. These are live and useful subjects for such gatherings 
and show that the local bankers are wide awake. 

Officers elect are: President, A. H. Keller, vice-president, William Thompson, 
secretary, J. W. Robinson, treasurer, W. W. Taylor. J. E. Clinton, Jr., goes to the 
Exccutive Council, A. B. A., and G. E. Bowerman as vice-president. 


MARYLAND. 

The Maryland bankers gathered at Blue Mountain House June 20th for a three- 
days meet. Here too agricultural promotion was a live topic, President Newcomer 
touching upon it at considerable length in his opening address; he expressed regret 
at the failure to get legislation on the bank-tax matter. Dr. A. C. True of the U.S. 
Department of Agriculture discussed the agricultural education question, and Deputy 
Comptroller of the Currency Fowler spoke on Payment of Interest on Deposits. Con- 
gressman Korbly of Indiana also delivered an address, taking the subject of banking 
legislation as his text. H. B. Wilcox urged the passage of a law requiring trust 
companies to keep 5 4% reserves in cash against deposits. The social features of the 
convention were quite extensive and enjoyable. 

Officers elected included: Daniel Annan of Cumberland, president, W. C. Page, 
first vice president, William Marriott, treasurer, Charles Hann, secretary. Omer F. 
Hershey was toastmaster at the fine banquet spread on the last night. 





THE STATE BANKERS’ CONVENTIONS. 


_ SOUTH CAROLINA. 


The Palmetto state bankers met at Isle of Palms, July 5. President Kinard in 
his opening congratulated the members upon the excellent status of the Association. 
George E. Allen of the Institute of Banking delivered an address on the educational 
system of that body. Alfred Hurrell, of New York, and J. W. Wood also spoke. A 
tish-fry on the beach was one of the diversions during the intermission, which was 
followed by a general discussion of banking conditions. 

About 200 of the members went to New York City after the convention, and 
were there entertained by the Hanover, Chase, Commerce and Park National Banks, 
and enjoyed themselves immensely despite the hot weather. Officers elect are: Presi- 
dent E nslie Nicholson of Union, vice president, Bright Williamson of Darling, sec- 
retary and treasurer L. G. Holleman of Anderson, re elected. Retiring President 
Kinard was made chairman of the executive committee and presented with a hand- 
some silver loving cup. J. Pope Matthews is to be on the executive council of the 
A. B. A. and E. P. Grice vice-president for the state. 


SOUTH DAKOTA. 


President M. M. Brown in opening the South Dakota convention voiced his 
opinion unfavorable to the guaranty of deposit system now being agitated by poli- 
ticians. A. J. Clay delivered an address on ‘*The Call from the Wild.” Relations 
with the Farmer was discussed by H. H. Stoner; Good Roads and Finance by Hon. 
J. W. Parmly; N. E. Franklin spoke on Commercial Paper and H. B. Craddick 
(Minneapolis) on the Imaginative Side of Banking. Judge A. J. Plowman gave a 
historical address touching the Black Hills gold district. There were 300 members 
in attendance, making the meeting the liveliest in the history of the Association. 
Officers elected were F. C. Danforth, president, A. L. Freelove, vice president, C.B. 
Olstead, treasurer, and J. R. Platt, secretary. W. E. Sturn is to be vice-president 
of the A. B. A. for the state. 

OHIO. 

The Ohio bankers met at Cedar Point, President Sharer of Zanesville opening 
the proceedings. W.S. Hayden discussed the place of the Investment banker, and 
his service. Superintendent of Banks Baxter spoke of the progress made under the 
new banking law of the State which created his department. He has proved an en- 
ergetic official, making for improvement in banking conditions in that great com- 
monwealth. Fred. J. Kent of the Bankers Trust Co., N. Y., took as his subject 
‘Twentieth Century Commerce and its Regulation.” B. F. Harris, president of the 
Illinois association presented his forcible paper on the Banker and his relation to 
Public Welfare. Hon. J. Adam Bede spoke in the evening on the Problems of the 
Nation. The convention reaffirmed its belief in the efficacy of the proposed monetary 
reform plan of the National Commission. Leaving the farm was thought to be the 
cause of high prices. A debate by members of the Institute of Banking on the de- 
sirability of permitting national banks to make mortgage loans, was one of the inter- 
esting features. S. R. Fitton was elected president for the ensuing year and R. D. 
Sneath, vice president; both Secretary Rankin and Treasurer Brister were re-elected. 


VIRGINIA. 

Delightful Old Point Comfort was chosen for the meeting of the Virginia bank- 
ers. Much interest was aroused by an address by H. N. Phillips of Williamsburg, 
against unnecessary multiplication of banks at points where not needed, and against 
the law fixing the interest rate at 6 per cent. which he declared too low. The agri- 
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cultural developmeat question was discussed by D. M. Gannaway, but was over- 
shadowed by state banking subjects. Six new laws, including the uniform bill of 
lading law, had been advocated but only one—the two-name deposit law—was pass- 
ed by the Legislature. There is a movement for tax-law reform, also. The Asso- 
ciation definitely approved the Aldrich bill, and listened to an address by W. C. 
Cornwell (with Bache & Co. New York) discussing its merits; he said among other 
things: 

‘*The National Reserve Association proposed by the Monetary Commission is 
nothing more or less, than a Central Bank, with the profit-making and the deposit- 
taking (except from banks) cut out. There seems to be a great prejudice in this 
country against the Central Bank Idea. Such an attitude is puerile and the fear is 
on a par with the child’s dread of hobgoblins. “ There is no teason, in fact. why we 
should not have a Central Bank in the United States on the lines of such institutions 
in all other highly civilized countries. * * 

This anti-Central Bank sentiment is an unfounded delusion. There is no reason 
at all, in fact and in operation, why a Central Bank in this country would not work 
perfectly without prejudice to weaker interests or any other interests, and it would 
be as perfectly and as satisfactorily conducted for the whole of America as is the 
French Bank for the whole of France. 

But unfortunately, in this country we have to reckon with unwarranted pre- 
judice, due to our lack of education, asa whole, in higher economics. 

And so the Monetary Commission has planned out for us an institution which as 
nearly as possible will endow us with all the benefits of a Central Bank, but will at 
the same time, conform to the Democratic idea of control by the smaller banks.” 

J. B. Perry, J. H. Peters, Carroll Pierce and E. St. Elmo Lewis also spoke. 

Thomas B. McAdams of the Merchants National Bank, Richmond, was elected 
president for next year; Julien H. Hill is to be treasurer and Walker Scott secretary 
Mr. Hill was also elected as vice-president of the A. B. A. 


PENNSYLVANIA. 

The Keystone bankers met at Bedford Springs, President Hazeltine in the chair, 
opening it with a sound address on the banking situation in general. President 
Harris of the Illinois Association was a guest and spoke on his great theme the Bank - 
er and Public Welfare. President Livingstone of the A. B. A. was another dis- 
tinguished attendant and spoke of the work of the Association. Life Insurance in 
Bank Credit was Edward A. Wood’s topic. Membership is now at 1132, Secretary 
Kloss reported. The Association is interested in creating a memorial to Robert 
Morris, the financier of the Revolution, first of Pennsylvania’s bankers. Support of 
of the National bill of lading law was advocated. The legislation committee re- 
ported that the bill to regulate two-name deposits failed to pass; the subject is to be 
pushed. A committee headed by Robert E. James of Easton, was appointed on the 
promotion of agriculture. The oumerical system was favored. -A. S. Beymer, Pitts- 
burg, was elected president, Montgomery Evans, Norristown, vice president, A. D. 
Swift, Ridgway, treasurer. D.C. Wills was chosen to the executive council A. B. A., 
and W. P. Weston, vice president of that body for Pennsylvania. Secretary Kloss 
continues the chief mentor of the orgavization. The groups reported healthy activity. 
The trust company section also had an interesting meeting. 


NORTH CAROLINA. 
The bankers of the Tarheel State met at Morehead City in 16th annual conven- 
President Braswell opened it with an interesting address in which he strongly 


tion. 


















THE STATE BANKERS’ CONVENTIONS. 


favored a state banking department (not now existent) and commended the Associa- 
ciation’s legislative committee for the work done in preparing a bill for the revision 
of the banking laws. The convention afterwards fully indorsed the plan. He also 
urged the appointment of a committee on agricultural development. The Associa- 
tion now includes 348 of the 449 banks. President Harris of the Illinois Associa- 
tion was present and delivered his missionary address which so many of the Associa- 
tions have listened to with pleasure. U.S. Treasurer Lee McClung devoted him- 
self to a discussion of our currency. 

L. 8. Covington is the new president, Thos. E. ‘Cooper, Geo. A. Holderness and 
J. L. Armfield, vice presidents and W. A. Hunt, of Henderson, secretary-treasurer. 
W. C. Wilkinson is to be vice-president of the A. B. A. for the state. 


WASHINGTON. 

The Washington convention met at Tacoma, the bankers being the guests of 
the clearing house association of that city. President McLean presided over the 
meetings, opening with an address in which state supervision of banking and agri- 
cultural promotion were the keynotes. On the latter subject educators Warren O. 
Dow, E. A. Bryan, H. B. Dewey and F. F. Nalder spoke with much effect. W. D. 
Vincent reported on the Minneapolis conference on the subject. John Perrin of 
Indianapolis came to argue for monetary reform on the lines of the Aldrich plan, and 
Fred. W. Ellsworth of New York read his interesting paper on Bank Publicity. The 
Institute of Banking was J. W. Bradley’s subject. The Kansas ‘‘ Blue Sky” law 
has been enforced. Secretary Kauffman, the ‘‘ live wire” of the Association reported 
385 members, nearly every bank in the State. 

Officers elect for 1912-13 are: W.J. Patterson president, W. H. Martin, vice- 
president, C. K. McMillan, treasurer; of course Secretary Kauffman was re-elected. 


NORTH DAKOTA. 

The Bankers’ convention met at Jamestown, President Farup presiding. Better 
Farming and Good Roads are the burning subjects in the State and much time was 
giventhereto. State Engineer Atkinson discussed the latter subject. Thomas Cooper 
and Henry Hale the former. Arthur Reynolds, chairman executive council A. B. A. 
was a guest and reported on the national affairs of the bankers. F. W. Vail discus- 
sed ‘‘ The Banker’s Mission.” Taxation was a subject for consideration here as in 
some other states. C. W. Ross spoke on the Institute of Banking and its work. 
Jos. Chapman, Jr., Minneapolis and P. K. Russell of the same place also delivered 
short addresses, and among the local speakers were Deputy State Auditor Jorgensen, 
and W. F. Stege. The election resulted thus: President R. 8. Adams of Lisbon, 
vice president, L. F. Crawford, treasurer, H. E. Sox; of course Secretary MacFadden 
was re-elected after the brilliant results. J.J. Early is to be Idaho’s vice president 


in the A. B. A. and Mrs. L. A. Batchellor the member of the executive committee, the 
first woman ever so chosen. 


CONNECTICUT. 

The convention was held at New London. President King in his opening ad- 
dress called attention to the fact that nearly every banking institution was now en- 
rolled, so that the Association could not grow very much numerically. He covered 
briefly and cogently the banking conditions in the state. A debate was had on the 
Aldrich bill; one speech in opposition came from Hosea Mann of the Torrington Na- 
tional Bank; he regards the organization proposed cumbersome, with at least 1241 
directors and officers of the various branches and local associations. While planned 
as non-partisan he thinks he it will be ‘* nuts for the party in power.” The redis- 
counting feature is criticised as too troublesome to prove of practical value, and the 
rate-fixing method as proposed is shown to be faulty; over-expansion isalmost certain 
to come, and yet the arbitrary power to extend accommodations might easily be used 
detrimentally. He thinks the present Aldrich-Vreeland law practicable, but would 
revise the reserve laws so as to have more cash kept in bank, preventing ‘‘ pyramid- 
ing.” The Association adopted resolutions favoring the plan in essentials. Fred. I. 
Kent of the Bankers Trust Company, New York, spoke on the slowness of monetary 
reform in Congress, and the humorist J. Kendrick Bangs on ‘‘ Overdrafts.” The 
new officers are: President C. L. Hopkins, vice president O. H. Brothwell, secretary 
Charles E. Hoyt, treasurer G. H. Gilpatric. 
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INVESTMENT ITEMS. 


THE monthly letter of the FOURTH NATION- 
AL BANK of New York contains a summary 
of the results of inquiries made by it through- 
out the country relative to the business outlook, 
compared with last year. In almost every in- 
stance improvement is reported, the general re- 
rult giving a measure of the betterment at 10 
per cent. The Presidential campaign is not 
causing appreciable retardation of business,and 
the character of the growth is sound and not 
speculative. The outlook from the banking 
view-point is for better rates for money, after 
a rather extended period of easy terms, due to 
abundance of supply and curtailed demand. 


KNAUTH, NACHOD & KUHNE regard the 

recent developments favorable to the invest- 
ment conditions. The political candidates are 
nominated and neither Taft nor Wilson is inimi- 
cal to the country’s best interests; business will 
not be unsettled by the election contest because 
the mereantile position is very strong ; cropreports 
are reassuring and the New York banks are hand- 
ling their position carefully, without pressing 
the security market, despite the demand for 
cash by out of town banks which is materializ- 
ing. They conclude thus: 


‘‘There has been of late a broader inquiry for 
bonds, and while the demand has not been sen- 
sational at all, the absorption that has taken 
place has been in many respects quite satisfac- 
tory. The demand still is for bonds showing 
an income return ofclose to 5 per cent. although 
of late there has been a somewhat enlarged in- 
quiry from the savings banks and insurance 
companies for the very high grade issues yield- 
ing about 44 per cent. There are still some 
large loans to be offered in the near future, but 
it is not believed that these will be forced upon 
the market in such a way as to cause real con- 
gestion. Besides the demand for bonds there 
has also been continued inquiry for short term 
note issues, and in cases where it is difficult for 
the railroads and industrial corporations to sell 
long term bonds upon satisfactory terms it is 
altogether probable that there will be fresh is- 
sues of temporary obligations. It may be said 
also that the recent selling has relieved the po- 
sition of some of the syndicates which had car- 
ried heavy holdings of bonds that they under- 
wroteseveral monthsago. These holdings have 


been so reduced as to eliminate from the situa-. 


tion an element of weakness which caused con- 


siderable misgivings earlier in the year. Since 
the half yearly dividend disbursements were 
made there has also been a good inquiry for 
bonds from individual investors. While the 
odd lot inquiry from this class of buyers has not 
been as broad as it often is at this season, there 
have been sufficient orders of this character to 
show that the small buyer of bonds is once more 
becoming a considerable factor in the market.” 


THE GUARANTY TRUST COMPANY of 
New York has compiled data relating to the 
more important issues of SHORT TERM SE- 
CURITIES and has published it in the form of 
a very attractive and convenient booklet. _ 

The compilation is most complete as regards 
railroad, industrial, and public utility securi- 
ties. Brief descriptions of the larger issues are 
also given, as well asa chronological list of ma- 
turies. The book is a revised edition brought 
down to June, 1912, of a similar publication 
issued by this company in 1911, for which 
there was large demand. 

The Guaranty Trust Company, we understand 
will be glad to send this booklet to investors 
who are interested inshort term notes and bonds. 


SAN FRANCISCO 5¢ GOLD BONDS. 

The Board of Supervisors of the city of San 
Francisco, Cal., has awarded $5,300,000 City 
and County of San Francisco, Cal., 5 ¢% gold 
bonds to a syndicate composed of N. W. 
Halsey & Co., A. B. Leach & Co., Bond & Good- 
win, Watson & Pressprich, Blake Brothers & 
Co., Harvey Fisk & Sons, and Adams & Com- 
pany, of Boston. 


MUNICIPAL ACCOUNTING UP-TO-DATE. 

Comptroller Walton, of Philadalphia, has 
favored us with a copy of his annual report on 
the finances of that city, which is the first re- 
port of a great city based upon the modern 
practical accounting system. Mr. Walton adop- 
ted the recommendations of the highest author- 
ities on municipal accounting methods, and thus 
furnishes statements showing for the first time 
the assets and liabilities of the city, its revenues 
and expenditures, as well as the actual receipts 
and disbursements of cash. Thus the tax-payers 
and the bond holders of Philadelphia have now 
shown to them the financial status in a manner 
such as is used by other corporations, which is 
the correct way of dealing with the subject. 
Some of the lesser cities of the country have 
presented such reports and statements, and in 


. several of the larger ones the new system is being 


introduced ;. but Philadelphia is the first of the 
more important ones to have completely install- 
ed it. 





RESERVE AGENTS APPROVED IN JULY. 


RESERVE AGENTS APPROVED IN JULY. 


The following banks were approved as Reserve Agents in July: 

Chase National Bank, New York, for First Nat. Bank, Meridian, Idaho; Story 
City Nat. Bank, Story City, Ia.; Nat. Bank of Newark, Newark, Dela.; First Nat. 
Bank, Rockwell, la.; Somerset Nat. Bank, Barker, N. Y. 

Fourth National Bank, New York. for Continental Nat. Bank, Salt Lake City, 
Utah; Ravenna Nat. Bank, Ravenna, Ohio. 

Hanover National Bank, New York, for First Nat. Bank, Fair View, W. Va.; 
Pulaski Nat. Bank, Pulaski, N. Y.; Nat. Bank of Commerce, Frederick, Okla.; Citi- 
zens Nat. Bank, Hammond, N. Y.; First Nat. Bank, Suison, Calif.; First Nat. Bank, 
Roanoke Rapids, N. C. 

Irving National Bank, New York, for Nat. Bank, of Tulare, Calif.; First Nat. 
Bank, Gary, Ind.; Black River Nat. Bank, Eowville, N. Y.; First Nat. Bank, Chico, 
Calif. 

Liberty National Bank, New York, for Indiana Nat. Bank, Indianapolis, Ind.; 
Des Moines Nat. Bank, Des Moines, Ia.; New York State Nat. Bank, Albany, N. Y.; 
Mauch Chunk Nat. Bank, Mauch Chunk, Pa.; First Nat. Bank, Bradley Beach, N. J.; 
Boise City Nat. Bank, Boise, Idaho; Western Nat. Bank, Caldwell, Idaho. 

Mechanics & Metals National Bank, New York, fur First Nat. Bank, Benton, 
Ark.; Farmers & Merchants Nat. Bank, Hennessey, Okla.; Citizens Nat. Bank, Line- 
ville, Ala.; Marietta Nat. Bank, Marietta, Okla.; Arkansas Nat. Bank, Fayetteville, 
Ark. 

National Park Bank, New York, for First Nat. Bank, Senoia, Ga. 


Coal & Iron National Bank, New York, for First Nat. Bank, Bradley Beach, N. 
J.; Delta Nat. Bank, Cooper, Tex. 

Chatham & Phenix National Bank, New York, for Ravenswood Nat. Bank, 
Ravenswood, Ill.; First Nat. Bank, Albany, N. Y.; German Nat. Bank, Allegheny, 
Pa.; Peoples Nat. Bank, Charlottesville, Va. 

Seaboard National Bank, New York, for First Nat. Bank, Okemah, Okl.; First 
Nat. Bank, Collinsville, Okla. . 

Fort Dearborn National Bank, Chicago, for First Nat. Bank, Hoboken, N. J.; 
Indiana Nat. Bank, Indianapolis, Ind.; Marine Nat. Bank, Buffalo, N. Y.; Merchants 
Nat. Bank, Boston, Mass. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Gar- 
retson, S. D.; City Nat. Bank, Knoxville, Tenn.; Commercial Nat. Bank, Storm Lake 
Ia.; Central Texas Exchange Nat. Bank, Waco, Tex.; Farmers & Merchants Nat. 
Bank, Ft. Branch, Ind. 

Corn Exchange National Bank, Chicago, for Nat. City Bank, Cleveland O.; First 
Nat. Bank, Rockwell, la.; First Nat. Bank, Benton, Ill.; City Nat. Bank, Knoxville, 
Tenn. 

National City Bank, Chicago, for Indiana Nat. Bank, Indianapolis, Ind.; Ravens- 
wood Nat. Bank, Ravenswood, Ill.; City Nat. Bank, Knoxville, Tenn.; Centrai Texas 
Exchange Nat. Bank, Waco, Tex. 

National Bank of the Republic, Chicago, for First Nat. Bank, Suison, Calif.; 
Citizens Nat. Bank, Vicksburg, Miss. 

Fourth Street National Bank, Philadelphia, for First Nat. Bank, Quitman, Ga.; 
Weissport Nat. Bank, Weissport, Pa. 


Corn Exchange National Bank, Philadelphia, for City Nat. Bank, Knoxville, 
Tenn. 


Franklin National Bank, Philadelphia, for First Nat. Bank, Delta, Pa. 
Second National Bank, Pittsburgh, for First Nat. Bank, Fairview, W. Va. 
K-ystone National Bank, Pittsburgh, for German Nat. Bank, Marietta, O. 
Union National Bank, Cleveland, for First Nat. Bank, Kenton, O. 

First National Bank, Cleveland, for First Nat Bank, Tipton, Ind. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending July 29, 1911, and July 27, 1912, respectively, together 
with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Bank of N. Y. N. B.A.... 


Bank of the Manhattan Co. 
Merchants’ National 
Mechanics & Metals Nat.. 
Bank of America 
National City 

Chemical National 
Merchants’ Exch. National 
Nat. Butchers & Drovers. 
Greenwich 


American Exchange Nat. 
Nat Bank of Commerce. . 


Chatham & Phenix Nat.... 
People’s 

Hanover National t 
Citizen’s Central National 
National Nassau. ....... 
Market & Fulton Nat..... 
Metropolitan Bank....... 
Corn Exchange 

[mporters & Traders’ Nat 
National Park 


Fourth National 
Second National 
First National 
Irving National { 


N. Y. County National... 
German-American 

Chase National 

Fifth Avenue 

German Exchange 


Lincoln National 
Garfield National 

Fifth National 

Bank of the Metropolis. . . 


West Side Bank 

Seaboard National 
Liberty National 

N Y. Produce Exchange. 
State Bank 

Security Bank 

Coal & Iron Nat'l Bank.. 
Union Exchange Nat.... 
Nassau Nat., Brooklyn... 





Loans and 
Discounts, 
Average, 
1gII. 


Loans and 

Discounts 

Average, 
1912. 





$ 20,75 3.000 
39.5 50,000 
21,348,000 
55.172,000 
23,922,000) 

194, 201.030) 





30.834.000 
7.1 59.000) 
2,194,000 
8,234,000) 
41,505,000 
144.562,000 
4,066,030 
16,341,020 
1.735.000 
79.308 000 
22.9y6,000 
9.198.000 
8,954,000 
cadinsaeel 
48.850.000 
26.7 24,000 
86,750,000 
1,503,000 
38,249,000) 
14,209 coo 
121,392,000 
429.493.0000 
3.501,000 
8.570,000 
3.97 5,000 





$ 21,482,000 
37.200,000 
20,523 000 
58 310.000 
20,427,000 

193,178,000 
28.399,000 
7,011,000 

1,926,000 

8 413,000 
42.784,000 
144,509,000 
4 689,000 
17,881,000 
1.793.000 
72.088 000 
23,194,000 
10,990,000 
9,158,000 
12,250,000 
49.392,.000 
25.899.000 
87.91 2.000 
1,454,000 
32.465.000 
14 263.000 

1 18,662,000 

36,746,000 
3.407. 
8,408,000 
4.239.000 

89.550.000 

13.446,000 
3.37 1,000 
5.418,000 

16,410,000 
9,096,000 
3.317.000 

11,828,000 
4.187,000 

25.585.000 

22.274.000 
9.169.000 

16, 313.000 

10.287.000 
6,115,000 


| 








9.759,000} 


7,800,000 


-|$1.387,007 ,000/$1,388,977.000 


t 


$1,424,125,000 


Deposits, 
Average, 
Igil, 


$ 18,718,000 


48,050,000 
22,024,000 
54.352.000 
29,931,000 
196,25 1,000 
29,023,000) 
7.315.000 
2.583.000 
9.397.000 
40.688 000 
121,838,000 
3,529,000 
16,291,000 
2,328,000 
85, 382.000 
22.430,000 
10,748,000 
9.323.000 
10,89 3.000 
58.250,000 
24.449,000 
91,377,000) 
1.675.000 
42,082,000 
1 3,801,000} 
1 17.776,000 
39 974,000 
3,633,000 
8.594.000) 
3.7 52,000 
95.481,000 
14.743,000) 
3,65 | ,000 
6 538 coo 
16,700,000 
9, 148,000) 
4,012,000 
13,146,000 
5.279,000 
25,768,000) 
18.106,000 
10.265.000 





Legal Net 

Deposits, 

Average, 
1912. 


$ 19,395,000 


44, 100,000 
21,216,000 
58,046,000 
26,607,000 

19 3,128,000 
25,600,000 

7,253,000 
2.099,000 

9 534,000 
42,811,000 
123,258,000 
4,440,000 
18,222,000 
2,184,000 
81,071,000 
22,392,000 
12,758,000 
9.433.000 
12,618,000 
57.767,000 
23,401,000 
91,930,000 
1,735,000 
34,415,000 
1 3.684.000 

1 10,230,000 


Deposits. 


Per Cent.of 


Inc. Dec 


Behe 
a Oe 


of Jecee 


| 3- 


| 
U1. 
| 

63 U. 
fal. 


18. 





39,114,000 — 


3,555,000 
8.559,000) 
4,050,000 
104,930,000 
15.373,000 
3,401,000 
6,186,000 
17:452,000) 
9.117.000 
3,618,000 
11,624,000 


4 737,000 
3°,494,000 
24.876,000 
11,024.000 
21,348,000 


14,410,000] ....|---- 


6,297,000 


9,995, 
6,702,000) 


+ Consolidation of Hanover National and Gallatin National Banks. 
t Consolidation of Irving National Exchange and Mercantile National Banks. 


The returns of the trust companies for July 27, 1912, will be found on page xxii. 


$1.426,1 8o,009 








